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Plaintiff Northwest Austin Municipal Utility District Number One (“Plaintiff”) filed this
action on August 4, 2006, just eight days after the President signed into law an act extending the
temporary provisions of the VVoting Rights Act. See Fannie Lou Hamer, Rosa Parks, and Coretta
Scott King Voting Rights Act Reauthorization and Amendments Act of 2006, Pub. L. No. 109-
246, 120 Stat. 577.

Plaintiff’s first claim seeks to “bailout” under Section 4(a) of the Voting Rights Act, 42
U.S.C. 1973b(a), from coverage under the preclearance provisions of Section 5 of the Act, 42
U.S.C. 1973c. First Amended Complaint § 1 (Docket #83). Plaintiff’s second claim
alternatively asserts that if it cannot bailout, then the preclearance requirements of Section 5 are
unconstitutional. Ibid.

As set forth below, Defendant Alberto R. Gonzales, Attorney General of the United
States, is entitled to summary judgment on both of Plaintiff’s claims, because Plaintiff is not a
“political subdivision” eligible to bail out separately under Section 4(a), and because the 2006
reauthorization of Section 5 remains a congruent and proportional exercise of Congress’s
authority under the Fourteenth and Fifteenth Amendments.

l. Background
Congress enacted the Voting Rights Act in 1965 to “rid the country of racial
discrimination in voting.” South Carolina v. Katzenbach, 383 U.S. 301, 315 (1966). The Act
contained several special provisions that were limited both in time and in geographic coverage.
The best known temporary provision, Section 5, requires covered jurisdictions to receive a
“preclearance” determination, from either the Attorney General of the United States or the United
States District Court for the District of Columbia, that proposed changes in voting practices and

procedures are not discriminatory before those changes can be implemented. The preclearance
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mechanism is designed “to shift the advantage of time and inertia from the perpetrators of the evil
to its victim, by freezing election procedures in the covered areas unless the changes can be
shown to be nondiscriminatory.” Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 477 (1997)
(internal quotations and citations omitted). Originally enacted as part of the 1965 Act, Congress
extended Section 5 and certain other of the Act’s temporary provisions in 1970, 1975, 1982 and,
most recently, on July 27, 2006.

“Section 5 was enacted in large part because of the acknowledged and anticipated inability
of the Justice Department — given limited resources — to investigate independently all changes
with respect to voting enacted by States and subdivisions covered by the Act.” Perkins v.
Matthews, 400 U.S. 379, 391 n.10 (1971). “For that reason, § 5 places the burden on the affected
polities to submit all changes for prior approval.” Ibid. Section 5 also places the burden on the
covered jurisdictions of “demonstrating that the changes are not motivated by a discriminatory
purpose and will not have an adverse impact on minority voters.” McCain v. Lybrand, 465 U.S.
236, 247 (1984).1

In 1975, Congress amended the coverage formula for the temporary provisions of the Act
to include jurisdictions with a demonstrated history of discrimination against language minority

voters. Act of Aug. 6, 1975, Pub. L. No. 94-73, §§ 201-208, 89 Stat. 400-402.2 Under this

! At present, Section 5 applies to nine states in their entirety and individual political
subdivisions in seven other states. See Procedures for the Administration of Section 5 of the
Voting Rights Act, 28 C.F.R. Pt. 51, App. The Appendix has not been updated yet to reflect the
14 jurisdictions in Virginia that have bailed out under Section 4(a).

2 This change is reflected in the coverage formula set forth in the third sentence of
Section 4(b) of the Act, 42 U.S.C. 1973b(b), as well as in Section 4(f)(3), 42 U.S.C. 1973b(f)(3),
and Section 14(c)(3), 42 U.S.C. 1973I(c)(3).
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formula, the entire State of Texas became covered by the temporary provisions of the Act. 40
Fed. Reg. 43,746 (Sept. 23, 1975). Thus, Texas and all of its political subunits must receive
preclearance under Section 5 for all changes affecting voting enacted or implemented after
November 1, 1972. 42 U.S.C. 1973c. See Texas v. United States, 523 U.S. 296, 298-299 (1998);
United States v. Sheffield Bd. of Comm’rs, 435 U.S. 110, 118 (1978) (“§ 5 * * * applies to all
entities having power over any aspect of the electoral process within designated jurisdictions, not
only to counties or to whatever units of state government perform the function of registering
voters”); Dougherty County Bd. of Ed. v. White, 439 U.S. 32, 43-47 (1978). Hence, as Plaintiff
concedes, it is required, like all other political subunits in Texas, to comply with Section 5. First
Amended Complaint { 10.
1. Plaintiff Is Not Eligible to Seek Bailout Under Section 4(a)

A. Plaintiff Is Not The Type Of Jurisdiction Section 4(a) Allows To Seek Bailout

Since its original enactment, Section 4(a) has always provided a “bailout” mechanism
whereby an eligible State or political subdivision covered by the temporary provisions of the Act
may be exempted from this coverage by obtaining a declaratory judgment from this Court that it
meets all the statutory criteria for a bailout. A jurisdiction seeking to bail out bears the burden of
proof on each element of the Section 4(a) bailout standard.?

A declaratory judgment granting bailout under Section 4(a) to a covered jurisdiction in

Texas would exempt it from the preclearance requirement of Section 5, 42 U.S.C. 1973c, the

¥ South Carolina v. Katzenbach, 383 U.S. 301, 331 (1966); Gaston County v. United
States, 288 F. Supp. 678, 688 n.20 (D.D.C. 1968) (three-judge court) (“The placing of the burden
in a 8 4(a) Voting Rights Act case could not be more emphatic — it lies squarely on the certified
subdivision.”).
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suspension of tests and devices under Section 4(a)(1), 42 U.S.C. 1973b(a)(1), the requirement to
provide election materials in Spanish as well as English under Section 4(f)(4), 42 U.S.C.
1973b(f)(4), and the potential for the assignment of federal observers to monitor elections under
Section 8, 42 U.S.C. 1973f.*

Not every political subunit may seek to bail out of the temporary provisions. Under the
current bailout standard set forth in Section 4(a)(1), 42 U.S.C. 1973b(a)(1), only three types of
jurisdictions may seek a bailout: (1) “any State with respect to which the [coverage]
determinations have been made”; (2) “any political subdivision of such State * * * though such
determinations were not made with respect to such subdivision as a separate unit”; and (3) “any
political subdivision with respect to which such determinations have been made as a separate
unit.” Under the Act, a “political subdivision” includes “any county or parish, except that where
registration for voting is not conducted under the supervision of a county or parish, the term shall
include any other subdivision of a State which conducts registration for voting.” 42 U.S.C.
1973I(c)(2).

Because Plaintiff does not fall within any of the three categories set forth in Section
4(a)(2), it is not eligible to seek a bailout and its bailout claim must fail. Plaintiff is not a “State.”
Nor is Plaintiff a “political subdivision” as to which separate published determinations of
coverage have been made. Nor, finally, is Plaintiff a “political subdivision” of a fully covered
State within the meaning of the Act, because it is neither a county nor a county-equivalent that

registers voters.

* Even upon a successful bailout under Section 4(a), however, a Texas jurisdiction would
remain subject to the language minority requirements of Section 203 of the Act, 42 U.S.C.
1973aa-1a, and the Texas Election Code, Chapter 272.
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The text of the statute and the history of the bailout standard confirm that this Plaintiff is
not entitled to seek a bailout under any of the three categories. Between 1965 and 1984, only two
types of jurisdictions were entitled to seek a bailout: (1) “any State with respect to which the
[coverage] determinations have been made” and (2) “any political subdivision with respect to
which such determinations have been made as a separate unit.” See Voting Rights Act of 1965,
Pub. L. No. 89-110, § 4(a), 79 Stat. 438 (1965). Under that standard, only those jurisdictions with
a published coverage determination in the Federal Register could seek to bail out; smaller entities
within those jurisdictions could not. In 1979, the City of Rome, Georgia, filed an action seeking,
inter alia, to bail out. Both this Court and the Supreme Court rejected the City’s argument that it
could seek bailout on its own. Instead, the City had to rely on Georgia to seek a bailout on behalf
of the State as a whole because the City was covered under Section 4 by virtue of a determination
made with respect to the State of Georgia as a whole. City of Rome v. United States, 472 F. Supp.
221, 229-232 (D.D.C. 1979) (three-judge court), aff’d, 446 U.S. 156, 162-169 (1980).

In 1982, following City of Rome, Congress amended the bailout standard to significantly
expand who could seek to bail out under Section 4(a). Congress added a third category of eligible
jurisdictions, namely, “any political subdivision of such State * * * though such determinations
were not made with respect to such subdivision as a separate unit.” See Voting Rights Act
Amendments of 1982, Pub. L. No. 97-205, § 2(b)(2), 96 Stat. 131. This change allowed counties
within fully covered states to seek to bail out independently for the first time.> Congress

deliberately decided not to allow subjurisdictions smaller than counties to seek to bail out because

> H.R. Rep. No. 227, 97th Cong., 1st Sess. 32-33 (1981) (1981 House Report); S. Rep.
No. 417, 97th Cong., 2d Sess. 44, 45, 57 (1982) (1982 Senate Report). The 1982 amendment to
the bailout provisions took effect in August 1984,
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of the burden it would place on the Attorney General and this Court to handle such bailout cases.

Hence, in the case of a State such as Texas that is covered as a whole, only the State itself
and its 254 counties (each of which supervise voter registration for elections) may seek to bail out
of Section 5 coverage.” Thus, this Plaintiff may be relieved of its obligations under Section 5
only if either the State of Texas or Travis County successfully seeks to bail out.

B. Substantive Bailout Standard

The current substantive bailout standard is set forth in Section 4(a)(1) to 4(a)(6), 4(a)(9),
and 4(d) of the Voting Rights Act, as amended by Public Law 109-246 (2006). A detailed
description of the standard for bailout appears in the H.R. Rep. No. 227, 97th Cong., 1st Sess. 33,
39-45 (1981) (1981 House Report), and S. Rep. No. 417, 97th Cong., 2d Sess. 43-61 (1982) (1982
Senate Report). The Plaintiff must present “compelling evidence” to “carry the burden of proving
that it * * * ha[s] met each of the bailout criteria * * * during the 10 years preceding the filing of
the declaratory judgment action and during the pendency of such suit.” 1982 Senate Report 56,
69 (1982).

Because Plaintiff does not meet the threshold requirement of being a jurisdiction that is
eligible to seek bailout, this Court need not reach the issue of whether the remaining bailout

criteria are met.

®1981 House Report 39, 41; 1982 Senate Report 57, n.192, 69.

" Texas Election Code 12.001, 13.002
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I11.  The 2006 Reauthorization Of Section 5 Of The Voting Rights Act Was A Valid
Exercise Of Congress’s Authority To Enforce The Protections Of The Fourteenth
And Fifteenth Amendments
Plaintiff claims, in the alternative, that if it cannot bail out of coverage under Section 5,
the statute is unconstitutional. A constitutional challenge to an act of Congress is not to be treated
lightly, and Plaintiff bears a heavy burden in convincing this Court to exercise “the gravest and
most delicate duty that [any] Court is called upon to perform.” Blodgett v. Holden, 275 U.S. 142,
148 (1927) (Holmes, J.). Federal courts accord “great weight to the decisions of Congress,”
Columbia Broad. Sys., Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 102 (1973), and the
Supreme Court has held that “[d]ue respect for the decisions of a coordinate branch of
Government demands that [a court] invalidate a congressional enactment only upon a plain
showing that Congress has exceeded its constitutional bounds,” United States v. Morrison, 529
U.S. 598, 607 (2000). As the Supreme Court has noted, “Congress is a coequal branch of
government whose Members take the same oath [judges] do to uphold the Constitution of the
United States.” Rostker v. Goldberg, 453 U.S. 57, 64 (1981). Moreover, “[t]he customary
deference accorded the judgments of Congress is certainly appropriate when, as here, Congress
specifically considered the question of the Act’s constitutionality.” Ibid.; see H.R. Rep. No. 478,
109th Cong., 2d Sess. 54-56, 90 (2006) (2006 House Report). Here, Plaintiff cannot meet its
burden because Section 5 remains a valid exercise of Congress’s authority under the Constitution.
Congress enacted the Voting Rights Act of 1965, 42 U.S.C. 1973 et seq., in order “to
banish the blight of racial discrimination in voting, which ha[d] infected the electoral process in
parts of our country for nearly a century.” South Carolina v. Katzenbach, 383 U.S. 301, 308

(1966). Congress acted well within its authority under the Fourteenth and Fifteenth Amendments
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in enacting Section 5;2 indeed, the Supreme Court has upheld the constitutionality of the Act on
four separate occasions. See Lopez v. Monterey County, 525 U.S. 266, 282-285 (1999); City of
Rome v. United States, 446 U.S. 156, 177-178 (1980); Georgia v. United States, 411 U.S. 526,
535 (1973); South Carolina, 383 U.S. at 337. As originally written, certain provisions of the
Voting Rights Act, including Section 5, automatically expire after a period of time unless
Congress reauthorizes those provisions. Congress has reauthorized and amended the Act,
including Section 5, a number of times, most recently in 2006. Fannie Lou Hamer, Rosa Parks,
and Coretta Scott King Voting Rights Act Reauthorization and Amendments Act of 2006, Pub. L.
109-246, 120 Stat. 577 (2006 Amendments Act).

Congress found in 2006 (1) that Section 5 has been effective at preventing and remedying
some voting discrimination, and (2) that covered jurisdictions continue to discriminate in voting
against minority citizens. 2006 Amendments Act, Pub. L. No. 109-246, § 2(b)(1), 120 Stat. 577
(“Significant progress has been made in eliminating first generation barriers experienced by
minority voters * * *. This progress is the direct result of the Voting Rights Act of 1965.”); §
2(b)(2), 120 Stat. 578 (“vestiges of discrimination in voting continue to exist™); id. at § 2(b)(7)
(“Despite the progress made by minorities under the Voting Rights Act of 1965, the evidence
before Congress reveals that 40 years has not been a sufficient amount of time to eliminate the
vestiges of discrimination following nearly 100 years of disregard.”). Taken together, these

findings, and the underlying evidence, establish that Section 5 remains a congruent and

& Moreover, to the extent the Voting Rights Act applies to the administration of federal
elections by state and local entities, Congress has plenary authority to override state regulations
pursuant to the Elections Clause of the Constitution, Art. I, 8 4, cl. 1. Foster v. Love, 522 U.S.
67,69 (1997); U.S. Term Limits v. Thornton, 514 U.S. 779, 832-833 (1995).
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proportional means of enforcing the Constitution’s prohibition on race and national origin
discrimination in voting. Congress’s 2006 extension of the Voting Rights Act is, therefore, a
valid exercise of its authority under the Fourteenth and Fifteenth Amendments.’

A. Analytical Framework

The Civil War Amendments are affirmative grants of legislative power, see Kimel v.
Florida Bd. of Regents, 528 U.S. 62, 80 (2000), that give Congress the “authority both to remedy
and to deter violation of rights guaranteed thereunder by prohibiting a somewhat broader swath of
conduct, including that which is not itself forbidden by the Amendment’s text,” Nevada Dep’t of
Human Res. v. Hibbs, 538 U.S. 721, 727 (2003) (quoting Board of Trs. of the Univ. of Ala. v.
Garrett, 531 U.S. 356, 365 (2001)). This authority “is a ‘broad power indeed,’” Tennessee V.
Lane, 541 U.S. 509, 518 (2004), empowering Congress not only to remedy past violations of
constitutional rights, but also to enact “prophylactic legislation that proscribes facially
constitutional conduct, in order to prevent and deter unconstitutional conduct,” Hibbs, 538 U.S. at
727-728. Congress also may prohibit “practices that are discriminatory in effect, if not in intent,
to carry out the basic objectives” of the Amendments. Lane, 541 U.S. at 520. Moreover, “[i]tis

for Congress in the first instance to ‘determin[e] whether and what legislation is needed to secure

° In its amended complaint, Plaintiff attempts to cast its constitutional challenge as an
“as-applied” challenge to Section 5 rather than a facial challenge. But where an entity
challenges the constitutionality of a federal statute on the ground that the enactment of such
statute was outside the scope of Congress’s enumerated powers, courts must examine the validity
of such statute on its face. See Nevada Dep’t of Human Res. v. Hibbs, 538 U.S. 721 (2003);
United States v. Morrison, 529 U.S. 598 (2000); City of Boerne v. Flores, 521 U.S. 507 (1997);
United States v. Lopez, 514 U.S. 549 (1995). To the extent, then, that Plaintiff challenges
Congress’s authority to enact and extend Section 5, its claim to be asserting an as-applied
challenge is misplaced. To the extent Plaintiff may present an appropriate as-applied challenge
in its summary judgment motion, the United States will respond to such argument in an
opposition to Plaintiff’s motion.
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the guarantees of the Fourteenth Amendment,” and its conclusions are entitled to much
deference.” City of Boerne v. Flores, 521 U.S. 507, 536 (1997) (quoting Katzenbach v. Morgan,
384 U.S. 641, 651 (1966)) (second alteration in original).

The Supreme Court upheld Section 5 both when it was originally enacted to cover
jurisdictions with a demonstrated history of discrimination against racial minorities, and after it
was extended to cover jurisdictions, such as Texas, with demonstrated histories of discrimination
against language minorities. South Carolina, 383 U.S. at 327-337; Briscoe v. Bell, 432 U.S. 404,
414-415 (1977); City of Rome, 446 U.S. at 173-183; Lopez v. Monterey County, 525 U.S. 266,
283-285 (1999). Congress chose to cover only the most egregious violators of minority citizens’
voting rights, and the Supreme Court upheld Congress’s decision to target jurisdictions in which
it “infer[red] a significant danger of the evil” of voting discrimination. South Carolina, 383 U.S.
at 320.

In recent years, the Supreme Court has instructed that, in assessing whether Congress has
enacted valid prophylactic legislation pursuant to its authority under Section 5 of the Fourteenth
Amendment or, by extension, Section 2 of the Fifteenth Amendment,™ courts should determine
the following: (1) what constitutional rights Congress intends to protect through the legislation in

question; (2) whether the history of violations of those constitutional rights is sufficient to justify

19 The Supreme Court has repeatedly stated that the Fourteenth Amendment’s
enforcement clause is “virtually identical” to that of the Fifteenth Amendment. E.g., Board of
Trs. of Univ. of Alabama v. Garrett, 531 U.S. 356, 373 n.8 (2001); compare Amend. X1V, § 5
(“The Congress shall have power to enforce, by appropriate legislation, the provisions of this
article™), with Amend. XV, § 2 (“The Congress shall have power to enforce this article by
appropriate legislation™). Moreover, the Court has “always treated the nature of the enforcement
powers conferred by the Fourteenth and Fifteenth Amendments as coextensive.” Lopez, 525
U.S. at 294 n.6.
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prophylactic legislation in the area; and (3) whether, in light of the importance of the rights and
the history of violations, Congress’s chosen legislative remedy is a congruent and proportional
means of enforcing those rights. E.g., Lane, 541 U.S. at 522, 529-530."

Accordingly, to uphold the 2006 reauthorization of Section 5, this Court should inquire
whether the ongoing record of discrimination in voting is sufficient to justify the reauthorization.
See City of Rome, 446 U.S. at 180-182 (reviewing “Congress’ judgment that the 1975 extension
was warranted”). Although Congress found that the VVoting Rights Act has helped to combat
voting discrimination over the last several decades, Congress also found that covered jurisdictions
— in spite of 40 years of Section 5 coverage — continue to discriminate against minorities in
voting. That well-grounded finding justifies Congress’s reauthorization of Section 5.

B. Section 5 Protects Citizens’ Right To Vote Free Of Discrimination On The Bases
Of Race And National Origin

As the Supreme Court has recognized, Section 5 is intended to rid this country of
discrimination in voting against minority citizens. South Carolina, 383 U.S. at 308; Briscoe, 432
U.S. at 405-406. A citizen’s right to vote free of discrimination is indispensable. The Supreme
Court has repeatedly held that the right to vote is “fundamental” and is “preservative of all

rights.” Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 667 (1966)."* Because the right

1 Although, in upholding Section 5 in South Carolina and in City of Rome, the Supreme
Court did not describe its analysis in these terms, the Court has made clear the “Boerne test” is
intended to describe the analysis undertaken in those earlier cases. See Boerne, 521 U.S. at 530-
536; Hibbs, 538 U.S. at 726-740.

12 See also Dunn v. Blumstein, 405 U.S. 330, 336 (1972) (“In decision after decision, this
Court has made clear that a citizen has a constitutionally protected right to participate in
elections on an equal basis with other citizens in the jurisdiction.”); Kramer v. Union Free Sch.
Dist. No. 15, 395 U.S. 621, 626 (1969) (“Any unjustified discrimination in determining who may
(continued...)
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to vote is so fundamental, where a State “grants the right to vote to some citizens and denies the
franchise to others, the Court must determine whether the exclusions are necessary to promote a
compelling state interest.” Dunn v. Blumstein, 405 U.S. 330, 337 (1972) (internal quotation
marks omitted).

Moreover, governmental restrictions on the basis of race or national origin are subject to
strict scrutiny. See, e.g., Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 481-482 (1997) (race);
Clark v. Jeter, 486 U.S. 456, 461 (1988) (national origin).”® The Supreme Court has stated that,
“[a]bove all else, the framers of the Civil War Amendments intended to deny States the power to
discriminate against persons on account of their race.” Oregon v. Mitchell, 400 U.S. 112, 126
(1970) (Douglas, J., plurality).

C. The Evidentiary Record Supporting The 2006 Reauthorization Of Section 5
Demonstrates The Continued Need For Section 5

In upholding Section 5 as originally enacted, the Supreme Court instructed that the
“constitutional propriety of the Voting Rights Act of 1965 must be judged with reference to the
historical experience which it reflects.” South Carolina, 383 U.S. at 308. Thus, this Court must
assess the continuing validity of Section 5’s preclearance mechanism in light of the record of

voting rights violations Congress amassed in support of the 2006 reauthorization. This Court

12(...continued)
participate in political affairs or in the selection of public officials undermines the legitimacy of
representative government.”); Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) (noting that voting
“is regarded as a fundamental political right, because preservative of all rights”).

13 See also City of Mobile v. Bolden, 446 U.S. 55, 62 (1980) (race); Arlington Heights v.
Metro. Hous. Dev. Corp., 429 U.S. 252, 265 (1977) (race); Washington v. Davis, 426 U.S. 229,
238-248 (1976) (race); Attorney Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898, 906 n.6 (1986)
(national origin); Oyama v. California, 332 U.S. 633, 640 (1948) (national origin).
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should judge the recent record against the backdrop of the evidentiary records that Congress
relied on in the enactment and previous reauthorizations of Section 5 — records the Supreme Court
in South Carolina and City of Rome found more than adequate to justify the exercise of
Congress’s prophylactic powers.

As shown in the following pages, a comparison of the recent record with its predecessors
demonstrates that Congress looked in 2006 to the same evidentiary sources relied on by previous
Congresses and found to be adequate by the Supreme Court. And, relying on those sources,
Congress found in 2006 that the same types and patterns of discriminatory behavior found by
previous Congresses continues today.

1. Evidence Of Ongoing Discrimination In Voting Justified Previous
Reauthorizations

a. Evidentiary Sources Congress Relied On In 1965, 1970, 1975, And
1982

In enacting and reauthorizing Section 5 over the years, Congress has repeatedly examined
the state of voting rights in covered jurisdictions, and has repeatedly concluded that jurisdictions
covered by Section 5 have engaged in a pattern of suppressing and diluting the voting strength of
minority citizens. In so concluding, Congress relied on various types of evidence. First,
Congress relied on the number and types of Section 5 objections interposed by the Attorney
General. See, e.g., 1982 Senate Report 10-12; 1981 House Report 11-13; H.R. Rep. No. 196,
94th Cong., 1st Sess. 9-10 (1975) (1975 House Report); S. Rep. No. 295, 94th Cong., 1st Sess.
16-18 (1975) (1975 Senate Report); H.R. Rep. No. 397, 91st Cong., 1st Sess. 6-8 (1969) (1969
House Report). Second, Congress relied on the extent to which the Justice Department deployed

observers to monitor elections in covered jurisdictions. 1981 House Report 20-21; 1975 House
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Report 12; 1975 Senate Report 20-21; 1969 House Report 6. Third, Congress examined the
inadequacies of other legislative remedies available to victims of voting discrimination. S. Rep.
No. 162, 89th Cong., 1st Sess. 5-9 (1965) (1965 Senate Report); H.R. Rep. No. 439, 89th Cong.,
1st Sess., Part 3, at 8-11 (1965) (1965 House Report).** Fourth, Congress relied on direct
evidence of discrimination: anecdotal evidence and evidence from litigation demonstrating that
racial and language minority citizens faced discrimination in voting in covered jurisdictions. See,
e.g., 1981 House Report 17-18, 26-28; 1975 House Report 16-24; 1975 Senate Report 25-31;
1965 Senate Report 3-5, 9-12; 1965 House Report 11-13. Finally, Congress found that
registration rates of racial and language minority citizens lagged behind those of white citizens,
and continued to do so in some covered jurisdictions long after Section 5 went into effect. See,
e.g., 1981 House Report 7-8; 1975 House Report 7; 1975 Senate Report 13-15.

b. Patterns Of Voting Discrimination Congress ldentified In 1965,
1970, 1975, And 1982

Relying on these sources of evidence, Congress concluded in 1965 that covered
jurisdictions had engaged in a pattern of suppressing participation of minority voters through
discrimination, intimidation, misinformation, and outright exclusion. In the century between
passage of the Fifteenth Amendment and the VVoting Rights Act, southern States displayed
“ingenuity and dedication” in their determination to “circumvent the guarantees of the 15th
amendment” by preventing black citizens from voting, employing a variety of discriminatory

devices including grandfather clauses, white primaries, discriminatory procedural hurdles, and

4 Pre-VRA legislative attempts to address discrimination in voting include the Civil
Rights Act of 1957, Pub. L. No. 85-315, 8§ 161, 71 Stat. 638; the Civil Rights Act of 1960, Pub.
L. No. 86-449, § 1, 74 Stat. 86; and Title I of the Civil Rights Act of 1964, Pub. L. No. 88-352,
78 Stat. 241.
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discriminatory challenges and purges, to name a few. 1965 House Report 8-11; 1965 Senate
Report 5. Those States also employed discriminatory tests such as literacy tests, oral
constitutional “understanding” and “interpretation” tests, citizenship tests, and tests of good moral
character, 1965 House Report 12; 1965 Senate Report 4, 9-12, and restricted the times and
locations of registration sites so as to prevent minority citizens from registering, 1975 House
Report 11.

In upholding the original Section 5 in South Carolina, the Supreme Court found that the
history of voting discrimination identified by Congress justified the remedy of Section 5. That
history included the former Confederate States’ use of vast and varied methods and devices that
“were specifically designed to prevent Negroes from voting.” 383 U.S. at 310-312 (collecting
cases). The Court noted that, in the years preceding the enactment of the Voting Rights Act,

courts found a “widespread “pattern or practice’” of “[d]iscriminatory administration of voting
qualifications” throughout the Southern States. Id. at 312-313. Based on the behavior of these
States, the Supreme Court found that “Congress felt itself confronted by an insidious and
pervasive evil [that] had been perpetuated in certain parts of our country through unremitting and
ingenious defiance of the Constitution.” 1d. at 309.

When Congress considered reauthorizing Section 5 in 1970, and again in 1975, it
concluded that covered jurisdictions continued to employ discriminatory devices and to engage in
other discriminatory behavior in order to suppress the participation of minority voters. 1969
House Report 6-8; 1975 House Report 16-17. And, when Congress again reauthorized Section 5

in 1982, it continued to find concerted efforts by covered jurisdictions to suppress the

participation of minority voters. Congress found that a pattern of intimidation and harassment
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accompanied the use of discriminatory voting practices. 1982 Senate Report 14; 1981 House
Report 6, 15. Such behavior included positioning white citizens with guns outside of registration
sites, criminally prosecuting black citizens for helping to register other black citizens, and
prematurely calling in the mortgage of a black citizen running for local office. 1981 House
Report at 15. With respect to language minority citizens’ attempting to vote, Congress found that
they, too, suffered from physical, economic, and political harassment and intimidation. 1975
House Report 18.

Congress also found that, as registration and participation rates among minority voters
improved through enforcement of the Voting Rights Act, covered jurisdictions shifted their focus
from preventing participation to diluting the voting strength of minority voters. Congress noted
that the “right to vote can be affected by a dilution of voting power as well as by an absolute
prohibition on casting a ballot,” 1981 House Report 17, and found that, “covered jurisdictions
have substantially moved from direct, over[t] impediments to the right to vote to more
sophisticated devices to dilute minority voting strength,” 1982 Senate Report 10. These devices
include racial gerrymandering, use of at-large elections, annexation, shifts from elective to
appointive offices, majority vote run-off requirements, numbered posts, staggered terms, and full
slate voting requirements. 1981 House Report 17-19; 1975 Senate Report 16-19.

In reviewing the Act as amended in 1975, the Supreme Court again relied on Congress’s
conclusion, based on extensive hearings, that “there was ‘overwhelming evidence’ showing ‘the
ingenuity and prevalence of discriminatory practices that have been used to dilute the voting
strength and otherwise affect the voting rights of language minorities.”” Briscoe, 432 U.S. at 405-

406. The Supreme Court noted that “[c]oncern was particularly expressed over the plight of
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Mexican-American citizens in Texas, a State that had not been covered by the 1965 Act,” but was
newly covered under the 1975 amendments to the Act. Id. at 406.

Although the Court acknowledged that black voter registration rates had dramatically
improved by 1975, it also recognized that “a bleaker side of the picture yet exist[ed].” City of
Rome, 446 U.S. at 180. Relying on the evidence Congress amassed that widespread
discrimination in voting continued in covered jurisdictions, the Court concluded that Congress
was justified in extending the life of Section 5 to protect the “limited and fragile success”
achieved to date. Id. at 181. See also Beer v. United States, 415 U.S. 130, 140-141 (1976)
(noting that, in extending the life of Section 5, Congress “desired to prevent States from
‘undo(ing) or defeat(ing) the rights recently won’” by minority voters and “to insure that (the
gains thus far achieved in minority political participation) shall not be destroyed through new
(discriminatory) procedures and techniques”); Briscoe, 432 U.S. at 414-415 (“[T]here can be no
question that in attacking the pervasive evils and tenacious defenders of voting discrimination,
Congress acted within its ‘power to enforce’ the Fourteenth and Fifteenth Amendments ‘by
appropriate legislation.””).

In City of Rome, the Supreme Court placed the 1975 reauthorization into this historical
context:

It must not be forgotten that in 1965, 95 years after ratification of the Fifteenth

Amendment extended the right to vote to all citizens regardless of race or color,

Congress found that racial discrimination in voting was an insidious and pervasive

evil which had been perpetuated in certain parts of our country through

unremitting and ingenious defiance of the Constitution. In adopting the Voting

Rights Act, Congress sought to remedy this century of obstruction by shifting the

advantage of time and inertia from the perpetrators of the evil to its victims.

446 U.S. at 181-182 (internal citations omitted). “When viewed in this light,” the Court held,
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Congress’s conclusion that reauthorization of the Act was “necessary to counter the perpetuation
of 95 years of pervasive voting discrimination is both unsurprising and unassailable.” 1d. at 182.
In reviewing the Act as amended in 1982, the Supreme Court in Lopez again upheld the validity
of Section 5, noting that, although “the Voting Rights Act, by its nature, intrudes on state
sovereignty|[, tJhe Fifteenth Amendment permits this intrusion.” 525 U.S. at 284-285.

2. Evidence of Ongoing Discrimination In Voting Justified The 2006
Reauthorization

The voluminous record supporting the 2006 reauthorization reveals three important facts:
(1) in 2006, Congress relied on the same types and sources of evidence it had relied on in
previous reauthorizations; (2) Congress concluded that, despite some progress, covered
jurisdictions continue to discriminate against racial and language minority voters through
concerted efforts to suppress the participation of such voters and to dilute their voting strength;
and (3) Congress concluded that Section 5 works and must continue to work to stamp out
discrimination in voting.

Congress held extensive hearings to study the effect and operation of the VVoting Rights
Act over the last 40 years. The House of Representatives held ten oversight hearings and two
legislative hearings to examine both “the effectiveness of the temporary provisions of the VRA
over the last 25 years” and the effect reauthorization of those provisions would have “on
continuing the progress that minority groups have made in the last forty years and on protecting
racial and language minority voters over the next 25 years.” 2006 House Report 5. The House
heard from 46 witnesses and assembled over 12,000 pages of testimony and documentary
evidence. Ibid.; id. at 11. The Senate, too, held ten hearings featuring testimony from 40

witnesses, and gathered thousands of pages of evidence. S. Rep. No. 523, 109th Cong., 2d Sess. 2
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(2006) (2006 Senate Report).

Although Congress recognized that “[s]ubstantial progress has been made over the last 40
years,” Congress also learned that “[d]iscrimination today is more subtle than the visible methods
used in 1965” and continues to result in “a diminishing of the minority community’s ability to
fully participate in the electoral process and to elect their preferred candidates of choice.” 2006
House Report 6. In the end, Congress found that the evidence before it “resembles the evidence
before Congress in 1965 and the evidence that was present again [when Congress reauthorized
Section 5] in 1970, 1975, 1982, and 1992,”** and amounts to “abundant evidentiary support for
reauthorization of VRA'’s temporary provisions.” Ibid. In 1965, Congress concluded that the
evidence demonstrated that covered jurisdictions were engaging in a pervasive pattern of
constitutional violations. In 2006, Congress concluded that the continued existence of the same
types of evidence in the same jurisdictions demonstrated the continued need for Section 5.1

a. In 2006, Congress Found Evidence of Voting Discrimination In The
Same Evidentiary Sources That Previous Congresses Relied Upon

In amassing evidence of continued patterns of voting discrimination against minority
citizens, Congress relied on a variety of types of evidence and evidentiary sources. As the

Supreme Court averred in South Carolina, “[i]n identifying past evils,” for which Section 5

51n 1992, Congress modified and extended the language assistance provisions of the
Act. See Pub. L. No. 102-344, 106 Stat. 92.

16 An Introduction to the Expiring Provisions of the Voting Rights Act and Legal Issues
Relating to Reauthorization: Hearing Before the Senate Comm. on the Judiciary, 109th Cong.,
2d Sess. 28 (2006) (testimony of Theodore M. Shaw) (“[T]he progress that we have made in this
country, which is tremendous, did not happen serendipitously. It happened only as a
consequence of the Voting Rights Act. | think we all recognize that. We have acknowledged it,
and | think it is so important not to kill the goose that laid the golden egg.”).
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legislation is appropriate, “Congress obviously may avail itself of information from any probative
source.” 383 U.S. at 330. Significantly, the primary sources on which Congress relied mirror the
primary sources on which previous Congresses relied in enacting and reauthorizing Section 5 —
the same sources the Supreme Court found to be reliable in cases such as South Carolina and City
of Rome.

I. Section 5 Enforcement Since 1982
(@) Section 5 Objections

(1) Rate And Types Of Objections: In approving the 1975 reauthorization of Section 5,
Congress relied heavily on the number of objections interposed by the Attorney General to voting
changes submitted by covered jurisdictions as a means of gauging the continued need for Section
5. See City of Rome, 446 U.S. at 181-182. In upholding Section 5, the Supreme Court credited
Congress’s conclusion that “[t]he recent objections entered by the Attorney General * * * clearly
bespeak the continuing need for this preclearance mechanism.” Ibid.

In 2006, Congress again relied on the volume and substance of Section 5 objections.
Since the 1982 amendments to the Act went into effect, the Attorney General has interposed more
than 700 objections to voting changes submitted under Section 5. 2006 House Report 21-22;
id. at 36. Although the annual rate of objections from 1965-1982 was slightly higher than the rate
from 1982 to the present, Appendix to Voting Rights Act: Evidence of Continued Need: Hearing

Before the House Comm. on the Judiciary, 109th Cong., 2d Sess. 172 (2006) (H. Appx.), the rate

7 A list of the Attorney General’s objection letters and copies of some of them are at
http://www.usdoj.gov/crt/voting/sec_5/obj_activ.htm. See also Voting Rights Act: Section 5 of
the Act — History, Scope, & Purpose: Hearing Before the House Comm. on the Judiciary, 109th
Cong., 1st Sess. 105-224 (2005) (History, Scope, & Purpose) (list of all objection letters issued
through 2005); id. at 225-2595 (objection letters issued from 1980 through mid-2003).
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in several southern states actually increased in the post-1982 time period. For example, in
Louisiana, a State covered since 1965, the rate of objections per year increased after 1982. Voting
Rights Act: Evidence of Continued Need: Hearing Before the House Comm. on the Judiciary,
109th Cong., 2d Sess. 60 (2006) (Evidence of Continued Need) (statement of Wade Henderson);
H. Appx. 259." In Mississippi, another State covered since 1965, approximately two-thirds of the
Section 5 objections were interposed after 1982. Evidence of Continued Need 54 (statement of
Henderson); H. Appx. 259; 2006 House Report 37.* And, although Texas has been covered by
Section 5 only since 1975, that State has sustained more objections than any other State in the
country since 1965. Voting Rights Act: Section 5 of the Act — History, Scope, & Purpose:
Hearing Before the House Comm. on the Judiciary, 109th Cong., 1st Sess. 86 (2005) (History,
Scope, & Purpose) (testimony of Nina Perales).?

Over the years, the Justice Department has interposed objections to a wide variety of
voting changes, including annexations, education requirements, election dates, polling locations,
majority vote requirements, statewide and local redistricting, staggered terms, and numbered
posts. H. Appx. 402-404; see also id. at 335; see also History, Scope, & Purpose 1696-2595
(copies of objection letters sent from 1988 through mid-2003).# In Louisiana, “since 1965, not

one single Louisiana State House of Representatives redistricting plan as initially submitted to the

18 See also http://www.usdoj.gov/crt/voting/sec_5/la_obj2.htm.
19 See also http://www.usdoj.gov/crt/voting/sec_5/ms_obj2.htm.
20 See also http://www.usdoj.gov/crt/voting/sec_5/tx_obj2.htm.

21 Congress also learned that Section 5 objections “aid small as well as large scale
elections, shielding as few as 208 and as many as 215,406 voters with a single objection.” The
Continuing Need for Section 5 Pre-clearance: Hearing Before the Senate Comm. on the
Judiciary, 109th Cong., 2d Sess. 58 (2006) (testimony of Anita Earls).
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Justice Department for review, has been precleared.” To Examine the Impact and Effectiveness of
the Voting Rights Act: Hearing Before the House Comm. on the Judiciary, 109th Cong., 1st Sess.
16 (2005) (To Examine the Impact and Effectiveness of the Voting Rights Act) (testimony of Marc
Morial). In Georgia, the 92 objections interposed between 1982 and 2004 covered a varied set of
election changes and included many that “had been illegally implemented for years, or even
decades, without Section 5 preclearance.” Evidence of Continued Need 62 (statement of
Henderson). In Texas, the Attorney General has objected to redistricting plans at all levels of
government, changes in local voting procedures, and changes related to the system of
representation. Id. at 63-64 (statement of Henderson). In South Carolina, the “objected-to
discriminatory practices have covered a wide variety of changes that affected nearly every aspect
of black citizens’ participation in South Carolina’s electoral processes, including redistricting,
annexations, voter assistance, changing county boundaries, eliminating offices, reducing the
number of seats on a public body, majority vote requirements, changing to at-large elections,
changing from nonpartisan to partisan elections and limiting the ability of African-American
citizens to run for office.” Id. at 65-66 (statement of Henderson); see also H. Appx. 335 (noting
that, in Louisiana, objections have been interposed to voting changes “at every level of
government, including the state legislature, the state court system, the state board of education,
parish councils, school boards, police juries, city councils, and boards of aldermen”).

(2) Findings Of Discriminatory Intent: Congress also learned that the Attorney General
interposed some objections because he or she found that a jurisdiction acted with a discriminatory
purpose. For example, the Attorney General objected to the post-2000 census redistricting plan

of the City of Albany, Georgia, because there was evidence that the plan “was animated by
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purposeful discrimination to limit the opportunities of minorities.” Voting Rights Act: The
Continuing Need for Section 5: Hearing Before the House Comm. on the Judiciary, 109th Cong.,
1st Sess. 80 (2005) (The Continuing Need for Section 5) (testimony of Laughlin McDonald); 2006
House Report 37; Letter from J. Michael Wiggins to Al Grieshaber, Jr. (Sept. 23, 2002), in
History, Scope, & Purpose 845-848. Moreover, in the early 1990s, the Attorney General refused
to preclear a redistricting plan for Selma, Alabama, because the plan “exhibited a purpose to
prevent African Americans from electing candidates of their choice by fragmenting the black
voting population.” Evidence of Continued Need 54 (statement of Henderson); see also Letter
from John R. Dunne to John E. Pilcher (July 21, 1992), in History, Scope, & Purpose 397-399.
And in 1993, the Attorney General objected to a school board election change in Monterey
County, California, because the change “was motivated, at least in part, by a discriminatory
animus.” H. Appx. 351 (describing testimony of Robert Rubin); Letter from Ralph F. Boyd, Jr. to
William D. Barr (Mar. 29, 2002), available at http://www.usdoj.gov/crt/voting/sec_5/ltr/
|_040102.htm. See also 2006 House Report 23 (“Section 5 has been instrumental in preventing
covered jurisdictions from intentionally reenacting and enforcing changes to which the
Department of Justice had previously objected.”).

In one stark example, Congress heard testimony about the Attorney General’s objection to
Mississippi’s 1991 statewide redistricting plan. The Attorney General interposed an objection
after concluding that the proposed plan was “calculated not to provide black voters in the Delta
with the equal opportunity for representation required by the Voting Rights Act” and noting that
legislative debate about the proposed plan and alternatives was “characterized by overt racial

appeals.” Letter from John R. Dunne to Hon. Hainon A. Miller (July 2, 1991), in History, Scope,
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& Purpose 1410-1413. Congress heard testimony that, when state legislators defeated an
alternative plan that would have increased the number of black majority districts, some o