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Instructions


This examination has two parts.   Part 1 is a two-hour essay examination worth 2/3 of your final grade.  There are two equally weighted 60-minute questions; subparts (if any) within each question are not equally weighted.  Be sure to follow any special instructions and to answer only the questions asked.  This examination is closed book and closed note.  No outside materials are allowed.  (Part 2, which you will receive after Part 1 ends, is a closed book, closed note, one-hour multiple choice examination worth 1/3 of your final grade.)

For Part 1, use the parties’ initials; don’t write out their names.  Don’t write or type on the backs of the pages.  Use blue or black ink; do not use pencil.  Write legibly!  I will grade you only on your answer contained in your bluebooks and/or on your typewritten/computer-generated exam.  I will not read your scratch paper notes.

You have two hours to complete this part.  Do not identify yourself on your examination by name or in any other way that sacrifices anonymity until after you have received your final grade in this course.

Assume the questions take place in the state of Pacifica, a state in the United States that uses its own statutes and case law.

If you feel any additional facts are required, indicate what facts, explain why they are important, and make reasonable assumptions.  Good luck!


Question 1

(60 minutes)

A state statute passed by the Pacifica legislature in 1999 provides: “For purpose of state redistricting, inmates in state prisons shall be counted as part of the population in the district in which they are incarcerated.”  Prior law counted the inmates as part of the population in the district in which they resided immediately before incarceration.  

Following the 2000 census, the Pacifica legislature engaged in redistricting the state’s lower house.  Republicans control the legislature and the governor’s seat, and it is widely thought that the new districting plan favors Republicans.  

The largest state house district is District 5, an urban Democratic district with 108,000 residents, many African-American.  It is the most non-compact district in the state.  The smallest state house district is District 20, a Republican district with 100,000 people.  District 20 is a mostly-rural district that includes the Pacifica State Penitentiary.  There are 15,000 inmates in the Penitentiary, and 85,000 other residents of District 20.  
Pursuant to the 1999 statute, those 15,000 inmates were counted in District 20.  The inmates are denied the right to vote as felons under Pacifica law.  Almost all of the felons at the prison who were registered to vote before their incarceration were registered as Democrats, and 65% of them are African-American.  Many were residents of District 5 before being incarcerated.  
1.
Assume for purposes of this subpart only that the state of Pacifica is a covered jurisdiction subject to section 5 of the Voting Rights Act.  The state of Pacifica applies for preclearance of its 1999 statute with the Justice Department.  Should the Justice Department grant preclearance?  Why or why not?  

2. 
Three groups of Pacifica voters—African-Americans, residents of District 5, and Pacifica Democrats—want to challenge the new districting plan and the 1999 statute under the Equal Protection Clause of the U.S. Constitution and under section 2 of the Voting Rights Act.  What result?  Explain.  Assume each of the plaintiffs has standing.
QUESTION 2 BEGINS ON THE NEXT PAGE
Question 2

(60 minutes)


Voters in the state of Pacifica pass an initiative, the "Election Reform Act of 2005" ("ERA").  The initiative has a preamble, three substantive provisions, and a severability clause:

Preamble
The People of the State of Pacifica think many election laws are unfair and undemocratic.  The parties have too much power, and money plays too big a role in politics.  Fundraising wastes valuable time that officeholders could use to do the people’s business, and large contributions can corrupt.  In addition, by limiting candidate spending, large donors will not be able to circumvent valid contribution limits.  The amount of spending limits is 2/3 the average amount spent before this new law went into effect.
To give power to the people, it is necessary to rein in the parties, control spending in candidate elections, and require better disclosure.

Accordingly, the people of Pacifica hereby enact the following provisions:

Provision 1 – Party Primary Rules

Any voter, whether or not registered with a political party, may vote in any party’s primary, if the party holding the primary does not object.  For example, a Republican voter may vote in the Democratic Party primary so long as the Democratic Party does not object.
Provision 2 –Candidate Expenditure Limitations

In all legislative races (for both the upper and lower houses of the Pacifica legislature), each candidate may spend no more than a total of $100,000 per election cycle to support his or her campaign for election.
Provision 3 –Disclosure Requirements

Any Internet website maintained by a Pacifica resident that communicates via the Internet the name of a candidate for Pacifica governor within 60 days of the gubernatorial election must include legible information on the website disclosing who paid for the communication.  

(continued next page)

Severability Clause

In the event a court of competent jurisdiction strikes down any provision (or part of any provision) of this Act as unconstitutional, the remainder of the Act shall be enforced as though the Act were written without the unconstitutional provision (or part of any provision).


A. 
Pacifica law states: “No initiative may embrace more than a single subject.”  Pacifica law follows California precedent on the single subject rule.  Can the ERA Law survive a single subject challenge?


B. 
Assume for purposes of this subpart only that the ERA can survive single subject challenge.  Can the ERA survive a First Amendment challenge?  Explain.  Be sure to evaluate the constitutionality of Provisions 1, 2, and 3 separately.  
END OF PART 1
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