Final Examination: The Law of Democracy

Professor Pildes

NYU Law School

Spring Term 1999

1:30-5:00 May 3, 1999 (note extra ( hour)

EXAM INSTRUCTIONS

1.  Proctors: Students are not to write during the first ( hour of this exam.  Students: I have given you an extra ( hour at the beginning of this exam so that you can simply read Question 1 and work out the problem, including whatever calculations you need to make, before starting to write.  I have given you this extra time so that you are not rushed during the writing of your answer to Question 1.    

2.  You must turn in your copy of this examination when you turn in your exam.  For question 1, you will have to provide a (map( or (drawing,( which as you will see you can do on this examination itself.  Make sure that your examination number is marked on this examination as well as on your blue books.

3.  This is an open-book examination.  The weight to be given to each Part is indicated, and I advise you to allocate your time in proportion to the weights assigned to each Part.

4.  Please write on every other line and every other page in your blue books.  Anything I cannot read with a reasonable effort cannot benefit you.  It is your responsibility to write legibly.

5.  It is particularly important with this examination that you allocate your time wisely.  I strongly suggest that you not spend more than the allotted time on any one question.

6.  Thank you for an enjoyable semester and enjoy the summer.


I.  (33%)

The casebook contains a redistricting problem at pp.612-615 concerning the hypothetical state of New Columbia.  It includes the five election districts for 1980; county-by-county Census data for the 1990 Census; and an indication of how the black population of the state is distributed geographically.  New Columbia, unlike many states, did redistrict regularly every ten years over the course of the 20th Century, and it has a longstanding practice of drawing its district lines north to south, as it did for the 1980 districts.  Assume that New Columbia is a covered jurisdiction under Sec.5 of the Voting Rights Act (VRA) and that voting is racially polarized.  

Your task is to draw and defend (as you would in litigation) a redistricting plan for the state(s five election districts in the wake of the 1990 Census.  The plan must meet all requirements of the VRA, as well as all applicable constitutional standards.  You should anticipate and address the legal arguments most likely to be made against your proposed plan.  In doing so, it might help to explain what alternative plans you rejected and why; if you want to draw those alternative possible plans, feel free to do so.  

The problem is reproduced here and attached to the end of this exam.  You may draw your districts on top of the final figure provided, or you can trace out your own handwritten drawing of the state and its counties and then show where your districts would be located.  I am, of course, interested as much in your explanations for your decisions as in the actual designs of the districts themselves.


II. (33%)

Colorado Republican v. FEC, (CB at 620) revealed the considerable instability within the Supreme Court that now appears to underlie the distinct constitutional treatment of campaign expenditures and campaign contributions.  This is the line that has been crucial to campaign finance regulation since Buckley v. Valeo, but it now appears questionable whether this line will endure.  Several Justices would overrule it by moving in one direction; other Justices would overrule it by moving in the opposite direction.  At the moment, it appears that the unresolved Justices are those who signed Justice Breyer(s plurality opinion for the Court: Justice Breyer himself, Justice Souter, and Justice O(Connor.   Assume that these Justices agree with the others that the line Buckley established does not make good constitutional sense, but that they are uncertain as to which direction to move.

Your task is to write a memo to these undecided Justices advising which direction they ought to take, as a matter of constitutional doctrine.  To the extent possible, you are asked to keep your policy views out of the analysis, that is, your views on whether campaign finance reform is a good idea and would likely be effective.  Instead, these (centrist( Justices want to know what constitutional issues they will likely face if they overrule the expenditure/contribution line in one direction or the other; what the best constitutional arguments are for overruling it one direction or the other; and which way of moving is likely to bring the most coherence to the confusing law in this area.  The most effective memos will consider arguments pro and con the viewpoints they develop.


III. (16.5%)

The practice of law in the state of Hutchins is regulated by the Board of Governors of the Hutchins Bar.  The Board has 50 members, elected in the following way.  Hutchins is divided into 40 judicial circuits, with each circuit having at least one trial-level court.  The jurisdiction of the courts is defined on the basis of these circuits.  Each circuit has roughly the same number of residents, but some parts of the state are more litigious than others.  Thus, circuit A, in an urban area, has 4 times as many lawyers and judges as circuit B, in a more rural part of the state.  Each of these circuits elects one person, who must be an active member of the state bar, to the Board of Governors.  Only members of the bar are eligible to vote in these elections.

In addition, five seats are set aside for nonlawyers to ensure lay perspectives are adequately taken into account.  These seats are filled in a statewide, at-large election by the general public; to ensure that lawyers do not dominate the outcomes, only nonlawyers are eligible to vote for these seats.  Because Hutchins has many non-resident lawyers who are members of its bar, three seats are set aside for non-residents admitted to practice in Hutchins.  Only non-resident lawyers admitted to the Hutchins bar are eligible to participate in the elections for these seats, which are conducted by mail.  Finally, the current President and Vice-President of the Hutchins bar are automatically appointed to the Board of Governors.

Assume that Hutchins is a racially and ethnically homogenous state; hence, the case does not present any problems under the Voting Rights Act or any question of racial vote dilution under the Constitution.  Describe what constitutional challenges might be brought to the structure of the Board of Governors of the Hutchins Bar, and what you think the likely outcome of those challenges would be.


IV. (16.5%)

Are Presley v. Etowah County Commission, 502 U.S. 491 (1992) and Allen v. State Board of Elections, 393 U.S. 544 (1969), consistent with each other, or do they reflect fundamentally different interpretations of Section 5 of the Voting Rights Act?  Please explain.

