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Is there anything that Congress can do to ensure that the reauthorization of the Voting Rights Act is upheld by the Supreme Court under the “congruence and proportionality” test articulated in City of Boerne v. Flores, 521 U.S. 507, 518 (1997)?  

  First, I believe the best way Congress can ensure the constitutionality of a renewed VRA is by viewing the statute as an integrated whole.  I believe this is how the courts will view it if and when the courts assess the constitutional issues.  The courts will not focus on one element of the statute in isolation, but will examine the way the statute functions as a whole and whether, taken as an entirety, a renewed Section 5 is sufficiently congruent and proportional to racially discriminatory voting rights practices in recent years.

Viewed as a whole, the statute has a front end (the coverage formula), a middle (the substantive standards that determine what constitutes a § 5 violation) and a back end (the bailout provisions and the expiration date).  The key point, in my view, is that, to the extent Congress makes adjustments at any one or two of these places to reflect the changed circumstances of voting rights today, the Court is less likely to find constitutional concerns with the Act.  Conversely, to the extent Congress does not adjust either the front or middle parts of the Act, adjustments on the back end would be all the more wise in the effort to increase the likelihood that courts will uphold the Act.  For this reason, my answer to whether it improves the chances the courts will uphold the Act if any particular provision in isolation is changed is that the answer depends, in part, on whether other provisions are also being changed or not at the same time.

For example, if the coverage formula is not changed at all, the Court is more likely to accept the Act’s constitutionality if the renewal term is shorter, such as the seven-year renewal term in the 1975 amendments – or if the bailout provisions are significantly adjusted.  The intersection of voting rights, federalism, race, and a unique federal law that selectively targets only certain parts of the country implicates many foundational constitutional values and provisions, some of those in tension with others.  The Court is more likely to accept policies that muddle through (in a sense I do not mean as pejorative) in this complex terrain if they must be revisited again in a relatively shorter period than longer period of time.  The Court is likely to be less receptive to muddling through for 25 years, in an area freighted with such weighty constitutional values and principles.   

Similarly, the more Congress adapts the coverage formula to contemporary circumstances, the more accepting the Court is likely to be of a long re-authorization period, such as 25 years.  Those changes could include expanding the jurisdictions singled out for coverage, to reflect recent patterns of voting rights violations.  These changes could instead include contracting the number of jurisdictions covered, to reflect recent patterns of actual voting problems.  Congress could also focus on removing certain categories of voting changes from coverage, based on the absence of evidence that changes in these categories, as opposed to other categories, like redistrictings and annexations, have generated enough DOJ objections or requests for more information (MIRs) in recent years.  Given that more than 99% of all submitted changes do not even trigger a request from DOJ for more information, let alone trigger an objection, it might be that certain categories of changes, where objections or MIRs are even lower than this already low level, can appropriately be removed from coverage at this time.  For example, according to one recent study, covered jurisdictions submitted to DOJ 4,473 proposed changes to “Voting Methods” from 1982-2005; yet DOJ objected to only 1 and in only 6 more of these did the jurisdiction withdraw the change, supersede it with a different change, or not respond to an MIR from DOJ.
  Thus, in only 0.15% of proposed changes in this category of “Voting Methods” was there either a DOJ objection or one of these other actions by the jurisdiction.  Perhaps, then, this category of change no longer ought to have to be precleared in every context.  I have not examined the record with this question in mind, and hence I do not know which specific categories might be the best candidates.  But the more Congress tailors a renewed Section 5 to contemporary circumstances through changes in the coverage formula, the more a longer renewal term is not likely to generate constitutional concerns.

Yet as currently drafted, the bill takes the same form prior versions of Section 5 did, versions that were enacted many years before the Court’s more recent City of Boerne line of cases.  The proposed bill does not change in any way the regime Congress last revisited in 1982.  That regime itself, in turn, was based primarily (with respect to Section 5) on legislation a decade or more before that.  On what I call the front end of Section 5 – the coverage formula and approach – the bill does not adjust the formula or coverage approach from the 1975 reauthorization.  Keep in mind, also, that even the triggering factors established in 1975 largely go back to the original 1965 Act.  On the back end, the bill does nothing to address, modify, or ease the bailout provisions, which have had little practical effect as a means for overcoming the presumption that jurisdictions that had tests or devices dating to 1964 continue to warrant a form of federal receivership today.  At the same time, the bill proposes the longest extension of the Act in its history, a 25 year term, as compared to the five year and seven year extensions that were the norm before 1982.  The only changes in existing law that the bill proposes are with regard to the middle part of the Act, the substantive standards to be used, and those changes aim to overrule two divided Supreme Court opinions, including one, Georgia v. Ashcroft, 539 U.S. 461 (2003), that the bill proposes to replace with a return to a standard established in a 1976 case, Beer v. United States, 425 U.S. 130 (1976).  On its face, a bill which concludes that no changes to § 5 are warranted today, as compared to 1982, to reflect the changing factual and constitutional contexts in which voting rights issues arise today takes a very aggressive posture toward the City of Boerne line of cases.  Despite the major changes in constitutional doctrine since 1982, as well as changes in minority turnout, registration, participation, election rates, the rise of two-party politics in the South, and the like, the courts will be asked to accept that a law unchanged since 1982, and which is to be re-authorized until 2031, is “congruent and proportional” to the remaining problems of racially discriminatory voting practices today.  

Moreover, the cautious lawyer in me is concerned about how much weight can be put on Court decisions that pre-date this more recent doctrinal transformation in constitutional law.  In particular, as many witnesses have noted, the Supreme Court’s upheld the then-relevant version of § 5 in City of Rome v. United States, 446 U.S. 156 (1980).  But even then, a mere 15 years after the original VRA was passed, the Court was divided 6-3 in City of Rome on the constitutionality of Section 5.  Justices Powell, Rehnquist, and Stewart dissented from the majority opinion of my former boss, Justice Marshall.  Yet at that time, the Court had not invalidated an act of Congress as beyond Congress’ constitutionally enumerated powers since the New Deal.  Doing so with regard to Section 5 would have been out of accord with the rest of constitutional doctrine at the time, which was deferential to congressional judgments underlying the exercise of enumerated congressional powers.

But much has changed since.  A cornerstone of the Court’s jurisprudence over the last decade and more, during the era when Chief Justice Rehnquist presided, has been an aggressive judicial role in enforcing limits on the scope of Congress’ enumerated powers.
  As a result, some of the nation’s leading constitutional scholars, including those typically supportive of expansive federal legislative power, have concluded that Boerne casts serious constitutional doubt on portions of the VRA, with direct implications for renewal of § 5.
  The only decision since City of Rome that directly touches on the constitutionality of earlier versions of Section 5 is Justice O’Connor’s opinion for the Court in Lopez v. Monterey County¸525 U.S. 266 (1999), but that case dealt with an arcane, technical issue (whether the Constitution is violated when Section 5 is applied to a covered county within a non-covered state when that state mandates a change that will effect a voting change in the covered county) whose bearing on the broader constitutional issues involved in renewing Section 5 today might not be greatly significant.  Yet even there, again, Justice Thomas would have held this application unconstitutional, and Justices Kennedy and Chief Justice Rehnquist concurred separately to indicate that they thought it “quite possible” Justice Thomas was correct about the unconstitutionality of this application of Section 5, but that they did not believe the facts squarely presented the constitutional issue that Justice Thomas addressed.  

In the 25 years since City of Rome¸ constitutional doctrine on the scope of Congress’ enumerated powers has moved in the direction of the views expressed in the dissents of  then-Associate Justice Rehnquist, Justice Powell, and Justice Stewart.  Considerations of stare decisis will of course carry weight with the Court when it reviews a recently renewed Section 5.  But the Court will be reviewing a new statute and will assess it on the basis of the record in recent years regarding racially discriminatory voting practices.  I cannot predict how reliable a guide the Court’s divided opinion in City of Rome will be to the modern Court’s resolution of the constitutional questions.  

I have not directly addressed in more formal doctrinal terms how I believe the Court will apply Boerne and the related line of cases to a renewed Section 5 today.  Instead, I have approached that question as would a cautious lawyer seeking to advise on how a renewed Section 5 might best be designed to minimize the risk the Court will hold it unconstitutional.  The Court might not approach the question as if the renewed Section 5 were being enacted on a blank slate today; that is, the Court might not ask whether such a statute, if enacted for the first time today, would meet the Boerne standard.  Instead, the Court might accept the constitutionality of Congress starting today from the baseline of the currently covered jurisdictions, and the Court would then apply Boerne to whatever modifications from that baseline Congress does or does not make.  

But a bill that makes no modifications on the front or back end of Section 5, and overrules Court decisions on the substantive standards of Section 5, will require convincing evidence that, even starting from the 1982 baseline of coverage, no modifications are need to ensure the Act is congruent and proportional to the location of racially discriminatory voting rights practices today.  Simply put, the constitutional concerns are serious enough that Congress would be wise to minimize the risk of constitutional invalidation.

The Court’s recent decision in the Texas redistricting case, League of United Latin American Citizens v. Perry, 126 S.Ct 2594 (2006) continues to suggest that Congress must act with considerable deliberateness and evidentiary foundation in this freighted area.  With respect to the Voting Rights Act, three aspects of that opinion indicate to my mind that the majority of the Court remains deeply concerned about constitutional issues at the center of a renewed Section 5.  First, Justice Kennedy’s opinion for the Court suggests that excessive race-consciousness in the design and administration of the VRA would raise “serious constitutional questions.”  Id. at 2625.  In particular, the DOJ staff had concluded that the VRA precluded diminishing the black population below its then level of 25.7% because that district regularly elected a white Democratic candidate, Martin Frost, whom black voters supported. If this is what the VRA requires, Justice Kennedy concluded, such a policy would raise “serious constitutional questions” because it would pervasively mandate particular racial percentages once established, even at the relatively low levels at issue there.  Most noteworthy, Justice Kennedy cited his own concurrence in Georgia v. Ashcroft for the proposition that interpreting section 2 of the VRA to lock into place minority populations at levels as low as 25.7%, on the view that otherwise the ability of these voters to elect candidates of choice would be diminished, would raise “serious constitutional questions.”  Thus, Justice Kennedy indicated, in his view at least, that the Court’s decision in Georgia v. Ashcroft reflects constitutional principles, as well as ones of statutory interpretation.  Given Justice Kennedy’s pivotal role in these cases, I believe the Senate should consider this point carefully.

Second, Chief Justice Roberts, joined by Justice Alito, penned the following strongly worded and seemingly personally felt sentence:  “It is a sordid business, this divvying us up by race.”  Perry, 126 S.Ct at 2663.  No issue concerning the constitutionality of the VRA was presented in the Texas case, and the lack of necessity for any comment on this issue suggests all the more that this sentence reflects a strongly held view.  It is difficult to know how such a view, of course, would affect the Court’s constitutional judgments about Section 5.  But again, the cautious lawyer in me views this expression as further reason that the Senate would be wise to ensure that the structure of any race-conscious districting the renewed Section 5 requires is justified and supported by a solid evidentiary foundation in the record.  Finally, Justice Scalia acknowledged that, if Section 5 were constitutional, compliance with it would constitute a compelling interest to justify a state’s use of race in redistricting.  Justice Scalia also cited favorably the Court’s 1966 decision upholding, as constitutional, the originally enacted Section 5.   See Perry, 126 S.Ct at 2667 (citing  South Carolina v. Katzenbach, 383 U.S. 301(1966)).  I consider neither of these points particularly momentous.  There is no controversy at all today that the original Section 5 was constitutional when enacted in 1965.  Similarly, the conclusion is logically irresistible that, if Section 5 is constitutional, a state’s compliance with that federal mandate must constitute a compelling interest; I do not see how any other conclusion could be reached.  But none of this suggests anything about whether Justice Scalia would find a renewed Section 5 today, in the form of the proposed bill, constitutional.  Indeed, I noted that Justice Scalia did not cite or discuss at all the City of Rome case, noted above, which in a 6-3 decision upheld the constitutionality of more recent versions of Section 5 that more closely resemble the bill proposed today. If Justice Scalia’s refusal to cite or acknowledge the City of Rome case suggests his disagreement with the Court there, that would suggest he would have at least as much constitutional concern with the proposed bill.  
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1.
What empirical data can you cite that indicates the ability of minorities in the covered jurisdictions to participate fully in the electoral process is substantially different from minorities outside the covered jurisdictions?  Please be specific with respect to covered jurisdictions vs. non-covered jurisdictions.

I directly addressed this question in my original testimony before the Committee.  I

would refer you back to that testimony.  I am not aware of any relevant new information that has come to light since then.

2.
Currently, the Voting Rights Act identifies those jurisdictions subject to additional oversight by looking at voter turnout in the presidential elections of 1964, 1968, and 1972.  Re-authorization of the Act in its current form would preserve these dates as the “triggers.”

a. Would you support updating the coverage formula to refer to the Presidential elections of 2000 and 2004, instead of 1964, 1968, and 1972?  Why or why not?

I do not believe this would be an appropriate way to update the coverage formula.  In earlier years, low voter registration and turnout were viewed as proxies, though indirect ones even then, for racially discriminatory voting practices.  Given much more robust minority registration and turnout today, these are no longer considered the most adequate measures or proxies.  Mechanically updating the coverage formula in this way would therefore not tie coverage appropriately to where problems are occurring today.  Instead, were Congress to seek to update the coverage formula, it would do better to focus on direct measures of where racially discriminatory voting practices have regularly recurred in recent years.  Such a focus could center on contracting coverage from the baseline of the currently covered jurisdictions to a narrower set of jurisdictions that continue systematically to use racially discriminatory practices with respect to voting.  Alternative, such a focus could lead to expanding the scope of coverage to jurisdictions not previously covered.  Of course, it could also lead to both:  some expansion, along with some contraction. 

b. Would you support adding the Presidential election of 2000 and/or 2004 as well as any political subdivisions that have been subject to § 2 litigation say, in the last 5 years, to this formula in order to pick up jurisdictions that have begun discriminating since the 1970s?  Why or why not?

For the reasons just given above, I would not support adding 2000 and 2004.  However, relying on successful § 2 litigation presents an entirely different question.  Successful § 2 litigation is a direct measure of where VRA violations have occurred.  Thus, it provides one promising means of identifying which jurisdictions continue to have VRA problems today.

There are two ways the coverage formula could reflect the facts concerning successful § 2 litigation.  First, it could be expanded to include jurisdictions that have lost § 2 claims over some relevant time period.  Second, the formula could be contracted from the status quo; that is, the lack of successful § 2 suits against currently covered jurisdictions could be one factor, along perhaps with others, in judgments about removing some currently covered jurisdictions from coverage going forward.

In City of Boerne v. Flores, the Supreme Court indicated that Congress may not rely on

data over forty years old as a basis for legislating under the Fourteenth and Fifteenth

Amendments.  City of Boerne v. Flores, 521 U.S. 507, 530 (1997).  In striking down the

Religious Freedom Restoration Act, the Court observed, “RFRA's legislative record lacks

examples of modern instances of generally applicable laws passed because of religious

bigotry.”   
3.
Given this statement, would you support removing – at a minimum – the year 1964 from the coverage formula?  Why or why not?

This raises a deceptively difficult question.  In essence, the function of the 1964 date is to establish a continuing presumption, or legal rule, that jurisdictions that warranted the special coverage regime of § 5 continue to warrant it today, based in part on their practices in 1964.  

A partial answer is that, the easier the bailout process is, the less problematic this presumption becomes.  The bailout process is currently the way in which this presumption can be overcome.  This is part of why I believe the various elements of the statute must be looked at as a whole, as I detail in later answers.  The more easily rebuttable this 1964 presumption is, in practice, given the passage of time, the less significant that original date is.  Conversely, the more that date, in conjunction with the way the rest of the VRA functions in practice, works as a de facto irrebuttable presumption, the more problematic, from a constitutional and policy perspective, reliance on that original date would become.

Similarly, if Congress directly developed other ways to contract the scope of Section 5, as appropriate to reflect experience over the last 25 years, that would also make the continued starting point of 1964 less problematic.  For example, Congress could decide to remove certain categories of voting changes from coverage, based on the absence of evidence that changes in these categories have generated enough DOJ objections or requests for more information (MIRs) in recent years.  Keep in mind that more than 99% of all submitted changes do not even trigger a request from DOJ for more information, let alone trigger an objection.  It might be that certain types of changes, such as polling place locations or precinct changes or others – can now be removed from coverage.  I have not examined the record with this question in mind, and hence I do not know which specific categories might be the best candidates.  But again, if Congress is able to show that the 1964 date is just a starting point, and that the presumption it creates that any voting change in the covered jurisdictions must be subject to special federal oversight can be overcome over time through congressional changes in the statutory coverage, that would also make continuing reliance on the 1964 date less of a concern.  It is also possible that more recent evidence would show that the exact coverage triggered by the 1964 date, and subsequent amendments, remained accurately tied not just to violations 40 years ago, but to violations in more recent years.  

If not, the question would become what ought to replace the 1964 trigger date.  I do not believe any trigger as simple or mechanical as a substitute date would work.  The date of 1964 provided a clean divide between the world before the VRA and the world after.  That prior world was one of stark and massive disfranchisement in some, easily identified parts of the country.  Since passage of the VRA, there is no comparable stark divide that can tied to a specific date.   Instead, Congress would have to focus on more direct measures of actual discriminatory voting practices, which might be revealed by litigation results or through other data.

4.
While I am still reviewing the record, it seems to me the arguments thus far focus mostly on anecdotes regarding specific covered jurisdictions – yet, for the period 1996 through 2005, the Department of Justice reviewed 54,090 § 5 submissions and objected to 72, or 0.153 percent.  What percentage of objections below 0.153 do covered jurisdictions need to achieve before Congress can let § 5 expire?  Last year, according to DOJ data, there was only 1 objection out of 4734 submissions.  Is that sufficient to warrant § 5 coverage?  Why or why not?


Given how few formal DOJ objections there have been in recent decades, scholars have recently turned to additional, innovative means of attempting to assess the effectiveness of § 5.  In particular, we are getting systematic information for the first time on DOJ’s issuance of more information requests (MIRs) and the responses of covered jurisdictions to these requests.  This is important information, particularly given that formal DOJ objections have become so rare.  DOJ issues far more MIRs than it does formal objections. A great deal of weight concerning the effectiveness of § 5 has recently, therefore, begun to focus on these MIRs.


A recent study, the first of its kind, provides a broad initial perspective on these issues.
  When a jurisdiction responds to a MIR either by (1) withdrawing the submitted change; (2) submitting a superseding change that replaces the original change; or (3) fails to respond or responds with insufficient information, this study counts these responses as, in essence, possible signals that DOJ has successfully deterred a voting change that would have violated the VRA (the study sometimes calls these “potentially discriminatory changes” or “MIR induced outcomes”).    


Work of this sort has the potential to provide critical insight on the role of the MIR process in evaluating § 5 as a whole.  At this stage, though, I believe it is difficult, without further information, to draw firm conclusions from the data.  We need more qualitative information on the reasons jurisdictions respond as they do to know what percentage of these responses in fact do signal changes that would have violated the VRA and that were stopped once DOJ issued the MIR.  Jurisdictions, of course, can fail to respond or withdraw proposed changes for various reasons, some which would signal a potential VRA violation, some of which would not.  For example, when a jurisdiction fails to respond, is it because responding is more costly than not implementing the change; because the time and cost of responding is not worth it; is it due to bureaucratic incompetence; or because the jurisdiction realized the proposed change would likely violate the VRA, once DOJ had issued a MIR?  I noted that in 2000, for example, this study reports that almost all of the “MIR induced outcomes” the study catalogues consisted of a jurisdiction’s non-response to the MIR -- category (3) above.  Thus, of 66 MIRs that produced responses (1), (2), or (3), 61 of these 66 (92%), involved the jurisdiction’s failure to respond.  Five more involved the jurisdiction’s withdrawal of the proposed change.  I am prepared to believe that some of these non-responses reflect the fact that the jurisdiction’s proposed change would have violated the VRA.  I also tend to doubt that all of these non-responses indicate that.  But without even rough information about what percentages of these failures fall into one or other of these categories, I do not yet know what general conclusions can confidently be drawn.


Similarly, during the 1990s the Supreme Court concluded that DOJ was interpreting the VRA in overly expansive ways and also contributing to the states’ unconstitutional application of the VRA.  In light of that, it is noteworthy that, according to this study, two of the three peak years for DOJ issuance of MIRs include 1990 and 1991.  Thus, it is possible, indeed likely, that some of these MIRs reflect the same DOJ view of the statute that the Court rejected, on statutory or constitutional grounds, a few years later.  To the extent that is so, MIRs based on DOJ views of the statute that the Court holds to be illegal cannot be counted as appropriate but indirect DOJ enforcement of the VRA.  Jurisdictions might have withdrawn submissions in the face of DOJ MIRs that DOJ should not have issued in the first place, in the view of the courts.  Of course, to the extent Congress in turn rejects those Court decisions, which Congress can do for matters involving only statutory interpretation, it would then become appropriate to count these MIRs as indirect, proper means of enforcing the VRA. 

Despite all these concerns, however, even if we add together all the responses to MIRs that fall into categories (1), (2), and (3) above, and even if we treat all of those responses as tantamount to admissions that the proposed change would have violated the VRA – which is, to be sure, unlikely – the total number of DOJ formal objections plus the total number of  MIR “induced outcomes” comes to 0.89% of the submissions made to DOJ from 1982-2005.
  For the last 10 years of that period, the figure drops to 0.41%.  Quite frankly, while it had been widely known that the rate of formal DOJ objections had become extremely low, I was surprised that these figures for MIRs were also so low.  This means that, since 1982, less than 1% of the submissions to DOJ have triggered even a request from DOJ for more information.


This study, and the central role that analysis of MIRs is playing for the first time in Congress’ consideration of § 5, require more time to assess properly.  Given that there are so few formal DOJ objections these days, a great deal of the weight concerning the effects of § 5 is now being placed on these MIRs.  Yet the only extensive study of these questions is extremely recent; indeed, it is dated (June 7, 2006) after most of the Senate Judiciary Committee’s hearings have been held.  Nothing I have said is meant to be critical of this important study.  I have no doubt MIRs do stymie some proposed changes that would otherwise violate the VRA.  Perhaps they indirectly block many such changes.  But more information, some of which would not be difficult to obtain, is needed before knowing what concrete conclusions are justified in light of the various responses of covered jurisdictions, and the reasons for them, to MIRs.


Finally, the extent to which the existence of § 5 creates an effective deterrent effect is extremely difficult, perhaps impossible, to quantify.  Congress and the courts will have to make an informed judgment on that question, based on practical experience and testimony of witnesses.  At the same time, the constitutionality of § 5 would be enhanced were a renewal today to be based on a clear theory or understanding of what evidence would be sufficient to determine when, if ever, the special coverage regime of § 5 had successfully realized its purposes.

5. 
In light of the lack of clear differentiation between covered jurisdictions and non-covered jurisdictions, would you support re-authorization for a term of 5 years instead of 25?  Why or why not?  10 years?  Why or why not?  

I believe the various parts of the statute should be viewed as an integrated whole.  For my view of the relationship between the coverage formula and the length of re-authorization, please see my detailed answer to the Question from Senator Specter, infra.  Briefly, I believe that the more Congress narrowly targets the coverage formula to where problems arise distinctly today, the longer would be the appropriate period for re-authorization.  Conversely, the less Congress adapts the formula to today’s context of problems, the more a shorter renewal period, after which Congress could examine in more detail where coverage continues to make the most sense, would be appropriate.  From a constitutional perspective, the courts are likely to assess the way the statute functions as a whole.  Hence, these same considerations apply to the likelihood that a renewed VRA will be held fully constitutional.  

6. 
Putting aside the constitutional questions with regard to overturning Georgia v. Ashcroft – I want to better understand some of the practical implications. Assuming the new language in the re-authorization is adopted, would it be your view that even districts that are “influence” districts, with relatively low numbers of minority voters, should be protected under the plan?  Why or why not?

I believe the single most important issue in this renewal process is how the bill addresses Georgia v. Ashcroft.  In terms of the substantive effect of the bill on the actual practices of redistricting and certain other areas, such as annexations, this is where the bill will have the most effect. 

I.  DOJ v. Georgia’s White-Black Legislative Coalition. 

 Given this importance, I want first to make sure the factual record is clear.  At the time Georgia’s redistricting plan was being created and defended, both the black-white legislative coalition in Georgia that supported the plan and the DOJ, which opposed it, were necessarily required to predict future election results based on past elections.  But that is no longer the case.  Two election cycles have since taken place.  The result is that the black-white legislative coalition turns out to have been right in their predictions.  That coalition had a well-informed, grounded feel for the nature of politics and elections in Georgia today.  

The dispute in the case involved three state senate districts.  While preserving many other majority-black election districts, the black-white legislative coalition in Georgia sought to make small reductions in the black populations in these three districts.  The purpose was to enhance the electoral prospects of Democrats in surrounding districts, which in turn would make it more likely Democrats would remain in control of the state senate.  The belief of this white-black legislative coalition, including the black majority leader of the senate and the black chairman of the senate subcommittee that created the districting plan, was that these modest reductions in the black populations of these three districts would not threaten the electoral prospects of the black incumbents who held two of these three seats.  At the time the Democratic Party pushed this plan through the state legislature, which it controlled, about one-third of the Democratic legislators were black, as was the state attorney general who defended the plan in court.

To put the facts in as direct a form as possible, three districting plans are relevant:  (1) the prior Benchmark plan, which formed the baseline against which § 5 had to be applied; (2) the 2001 plan the Georgia legislature adopted, in this black-white legislative coalition, that was upheld in the Supreme Court but which the DOJ argued violated § 5; and (3) an alternative plan for 2002 that was actually used in the 2002 elections, that the DOJ accepted, and the courts precleared while litigation over the 2001 plan continued.  These figures are for Black Registered Voters, which gives the lowest black percentage that might be used (as compared to Total Black Population, or Voting Eligible Black Population):

                              Benchmark 1990s Plan        2001 plan        2002 plan:  DOJ approved

District   2                  62.38%     

    48.5%              55.8%

District 12                  52.48%      
    
    47.76%            51.58%

District 26                  62.93%      
    
    48.68%            54.70%

DOJ required a plan in which the percentage of black registered voters did not fall below 50% in any of these districts.

As for the actual elections:  In 2002, under the 2002 plan the DOJ required, the black incumbents in fact won in Districts 2 and 26; the first won unopposed, the second with 69.5% of the vote.  In 2004, in elections under a court-drawn plan very similar to the 2002 plan, those same black incumbents won again, the first with 100% of the vote, the second with 66%.  As for District 12, before any of the plans were drawn in the 2000s, that seat was held by a white incumbent in 2000.  In 2002, he won with 100% of the vote; in 2004, he won again with 72.9%.  Interestingly, this white incumbent did have a black challenger in the 2002 primary; the incumbent won that primary with 12,807 to 8,763 votes.  But the 2002 primary is run under the 2002 plan that DOJ approved and that does not differ from the 1990s Benchmark plan in any meaningful way (the DOJ approved 2002 plan had a 51.58% black population, the benchmark plan a 52.48% population).  Thus, the continued success of this white incumbent in District 12 was not a product of the legislative plan to which DOJ strongly objected.

In sum, DOJ believed that § 5 permitted it focus, in essence, on only one legal question:  whether the minority community’s ability to elect candidates of choice in these three districts had been illegally diminished by the plan the white-black legislative coalition had adopted.  Factually, DOJ’s position requires believing that two black incumbents winning by margins this large would have been in jeopardy had their black registered voting age population dropped by 6-7%.  Factually, that is hard to credit.  DOJ appears to have relied, in at least one of these cases, on the fact that one of these incumbents had initially been elected by a small margin in a low turnout special election.  But with several election cycles behind us, it now seems implausible that the slightly greater reductions in minority populations that the black-white Georgia legislative delegation preferred would, in fact, have put any of these black seats at serious risk.

Of course, had there been no reason for the black-population reductions the white-black Georgia legislative coalition sought to make, then why not keep these black populations as high as possible?  But there was a reason:  to help elect more Democrats, in order to keep control of the senate and enable black representatives to wield effective political power on behalf of their constituents.  This is where DOJ was legally wrong, according to the Supreme Court:  DOJ believed reasons of that sort were legally irrelevant to the VRA.  But the Court concluded that, in these circumstances, it would turn the VRA on its head to deny black elected representatives, virtually all of whom supported the plan, the same power to make legislative deals on behalf of their constituents as politicians make all the time.

II. What is the Basis for Concerns About Georgia v. Ashcroft?   
I would clearly separate two questions.  First, whether the Court’s decision is right on the facts at issue in Georgia.  Second, whether the doctrine and general principles on which the decision rests have troubling future implications.  Many more people agree with the Court on the first than is sometimes recognized.  Obviously, the black elected officials in Georgia who voted for the plan agree with the Court’s view that the plan was legal, as does Rep. John Lewis.  In their written testimony to this Committee, I believe Professors Issacharoff and Persily similarly agree with the Court’s decision.  Robert Bauer, counsel to the Democratic Senate Campaign Committee and the Democratic House Campaign Committee, has also recently published his agreement with the Court.
  But even those who agree with the Court on the Georgia facts are sometimes worried about the possible implications of the decision down the road.  I take that to be the position of Rep. Lewis, for example.  I will therefore focus on the second of these two questions, the future implications of Georgia v. Ashcroft.

At times, this second concern is put in terms of the vagueness of the standards the decision announces.  Indeed, the House Judiciary Committee Report accurately quotes my scholarship for exactly this point about the decision.
  I continue to believe this is a concern.  Nonetheless, I believe it would be a mistake, and premature at the least, for this concern to lead Congress to overrule the decision and replace it with a “no diminished ability to elect” standard that spawns concerns of its own.

  
First, I am skeptical that the unavoidable vagueness, at this stage of development, of the doctrine in Georgia v. Ashcroft, is in and of itself a reason for rejecting the decision.  Many legal standards can be stated only in general terms; the content of those standards requires elaboration  in the traditional fashion of case-by-case application to different contexts.   Rather than vagueness per se, I take the concern with Georgia v. Ashcroft to be more concrete.  I take it to be that nothing in the Georgia would preclude a State from deciding, for example, to eliminate all safe minority districts and spread black voters out across many districts in which they constituted 35% of the population.  Thus, the fear continues, we could see a return to the 1970s, or the early 1980s, when this pattern was typical in the South.  

I believe this concern is seriously misplaced.  First, we have concrete evidence from the non-covered jurisdictions, which are not constrained by any standard at all under § 5.  Yet we do not see the districting plans arising in the non-covered jurisdictions that the skeptics fear will arise in the covered jurisdictions if Georgia is not overturned.  Second, I do not believe black legislators would support plans of the sort critics of  Georgia worry about.  The black legislators who supported the plan in Georgia have testified, indeed, that they would not.  Third, even apart from such plans lacking the necessary political support, as a doctrinal matter the Georgia decision gives great weight to the fact that the black delegation in Georgia supported the plan virtually unanimously.  By contrast, when a black delegation rejects a plan or is divided about it, the Georgia decision itself creates doctrinal barriers to such a plan being lawful under § 5.  Third, I view this concrete concern to fail to recognize the realities in Southern politics today, at least at the statewide level.  As noted above, the plans of the 1970s and 1980s could be adopted because the South was a one-party Democratic Party monopoly at the time and there were few black officeholders.  With normal two-party competition now common in the South, and with black voters and legislators such a large portion of the Democratic Party’s support, the plans of the 1970s and 1980s are simply not likely to emerge as a practical matter, even if the Georgia decision would permit such plans, which it does not.   

In any event, even if there is reason in fact to be concerned about this potential implication of the Court’s decision, I believe overruling it is too extreme a response at this stage.  Instead, I would recommend that the legislative history make clear that the Committee and Congress do not understand the Georgia decision to permit these kind of tradeoffs --  for example, tradeoffs of all safe districts for nothing but influence districts.  Of course, the Court would not be bound formally by this legislative history, but I believe Georgia v. Ashcroft would already preclude such tradeoffs, and addressing these kind of concerns in the legislative history would send a strong signal to the Court.  In addition, my comments on Georgia v. Ashcroft are directed solely to the critical issue of statewide redistricting plans, the context of that case.  Professor Issacharoff has proposed removing statewide redistricting plans from § 5 coverage altogether.  Leaving statewide redistricting covered, instead, while also leaving Georgia v. Ashcroft in place, is a more cautious and incremental step toward building more flexibility into the § 5 process to reflect current circumstances.

The Court has never applied the case to local redistricting plans, where the relevant considerations can vary from jurisdiction to jurisdiction, nor do my comments address local districting plans. 

III. Confusions about the Proposed “No Diminished Ability to Elect” Standard.

The precise meaning of Georgia v. Ashcroft is, I have noted, to some degree vague.  At the same time, the standard that the bill offers to “overrule” Georgia is itself also vague and uncertain.  If a covered state cannot modify districts in any way that “diminishes” the “ability to elect” candidates of choice of minority voters, then can a state change a 25% black district to a 20% district?  Can it do so if those additional voters are used to shift a 53% black district to a 58% one?  Can the state do so only if those additional voters are used to increase the influence of a black voting community elsewhere?   On its face, any decline in minority voting population in a district might “diminish” the ability of that population to elect a preferred candidate, if voting is racially polarized.  Does the new standard therefore mean that states cannot diminish such populations wherever voting is racially polarized?  Apparently, some witnesses before this Committee understand that to be the case.  According to the testimony of Michael Carvin, for example, the “no diminished ability to elect” standard would make illegal the Texas districting plan (with regard to the Martin Frost district) that the Supreme Court upheld in the recent Texas redistricting case.  

For these reasons, I believe there is going to be inevitable uncertainty about either continuation of the Georgia v. Ashcroft standard or the proposed replacement standard.  Justice Kennedy has recently suggested that he, at least, believes Georgia v. Ashcroft to reflect constitutional principles, as well as ones of statutory interpretation.  Given that the Georgia decision is so recent and no one has identified a single case in which it has been applied in either the courts or DOJ in a troubling manner, I believe it would be better policy for Congress not to rush to address this issue at this time.  In addition, given Justice Kennedy’s concerns, overruling Georgia v. Ashcroft and the small amount of added flexibility it introduces into Section 5 might also raise the risk that Justice Kennedy, and the Court, would be troubled by the constitutionality of a renewed Section 5 that not only makes no changes from 25 years ago, but also overrules Georgia v. Ashcroft at the same time.

Response of Richard H. Pildes, Sudler Family Professor of Constitutional Law, NYU School of Law 

to Written Questions from Senator Tom Coburn

1.
With the improved state of race relations in the US since 1965, including vastly improved minority voter registration and turnout, is the § 4 trigger for coverage under § 5 still appropriate to the proposed reauthorization of the Voting Rights Act?  

2.
If the trigger is to be maintained as 1972 presidential election participation, is it appropriate to extend coverage for 25 years?

3.
Are there alternative conceptualizations of the trigger that might address concerns of critics who wish to update the trigger, while also alleviating the concerns of “backsliding” if the trigger is updated from 1972?

4.
Does leaving the trigger unchanged increase the likelihood that a reauthorization until 2031 will be struck down by the Supreme Court?

5.  
Please discuss how a possible broad-based “bailout” of covered jurisdictions might be implemented?

I believe I have fully addressed Questions 1-4 in my answers to Chairman Specter and to Sen. Cornyn (if further information would be helpful, I would be pleased to supply additional answers).  I will therefore begin my answers with Question 5. 

The bailout element of § 5 was originally designed in the 1965 Act to be integral to the overall structure, policy, and perhaps even the constitutionality of § 5.  This element was to be a principal mechanism by which the coverage formula would properly adapt over time to remain congruent to where actual violations continued to occur.  Congress’ intent was that the unique regime of § 5 would thus unwind itself over time. Jurisdictions would bailout where appropriate; § 5 would have a more and more targeted reach; and the scope of the Act would remain tied to where problems predominated. 

 In the decision upholding the original § 5, the Supreme Court acknowledged that the original coverage formula might be overbroad, but that the bailout provisions, whose burdens the Court assumed would be “quite bearable” for covered jurisdictions, made the overall coverage-bailout structure sufficiently well tailored to be constitutional.  South Carolina v. Katzenbach, 383 U.S. 301, 329-32 (1966).  The Court also understood the bailout provisions to mean that “an area need not disprove each isolated instance of voting discrimination in order to obtain relief in the termination [i.e., bailout] proceedings.” Id. at 332.  As a declaratory judgment action immediately after the Act had been passed, Katzenbach was decided before the Court or Congress had any practical experience with the actual operation of the bailout mechanism.

Yet even by 1982, Congress recognized that, as a practical matter, the bailout mechanism had failed to perform its intended function.  As of 1982, only nine jurisdictions had managed to bailout of § 5 coverage.
  Congress concluded that this unanticipated low rate was caused, in part, by failures in the way the bailout provisions had been designed.  Thus, Congress amended § 5 in 1982 in an effort to make bailout easier and more effective.
  The DOJ estimated that 25% of counties in the major covered states would be eligible to bailout within two years of the amendments, by 1984.
  At the time, the NAACP and MALDEF viewed this as a “greatly softened bailout standard” and “not a provision which the civil rights community wanted,” based on the view that the new standard would make bailout too easy.
  

Yet as a practical matter, these amendments have failed to have much effect.  Since 1982, only 9-11 counties in the entire country, all in Virginia, have attained bailout status.
  And even these few bailouts do not appear to have broad implications.   In these counties, the black population ranges from 1.1% to 9.1%, as of the last decade, the time frame in which DOJ approved bailout for these counties.  The Hispanic population ranged from 0.5% to 7.2% during this same period.  That only 9-11 counties -- with minority populations this low -- have managed to bailout does not appear to attest to the practical effectiveness of bailout.     

Congress should examine in more detail why bailout has continued to play such a minor role.  Yet with the exception of one or two witnesses, there has been little testimony or evidence of which I am aware, in either the House or Senate hearings, from representatives of covered jurisdictions regarding the reasons the bailout process has been so ineffectual.  Based on my knowledge, I believe there are four possible reasons:  (1) the legal and/or financial obstacles to bailout might be excessive; (2) the elected political leaders of covered jurisdictions might fear the public and political perceptions that would result from bailout applications that could be presented as efforts to “escape the Voting Rights Act,” even if the facts support the particular bailout;
 (3) jurisdictions might simply be insufficiently aware of the bailout process and that they qualify for it; (4) jurisdictions might prefer to remain covered, either because the burdens of coverage are light enough not to be burdensome or because coverage makes it politically easier for them to maintain or adapt voting practices that they believe in on the merits but that would be politically difficult to defend absent the argument that § 5 requires the practice.  Of course, multiple causes could contribute to the absence of an effective bailout mechanism in practice, more than 40 years after the special coverage provisions first attached.

One local government official did testify that her jurisdiction preferred to remain covered for reason (4), above.
  I am uncertain about how broadly that explanation applies.  We do not, for example, see non-covered jurisdictions working to get themselves covered so that they, too, can benefit in this way.  Broader testimony, such as from representatives from the states wholly covered, would be helpful.  There is also testimony on bailout, which I have cited, from Mr. Hebert, whose knowledge and experience about bailout I greatly respect.
  But since Mr. Hebert is seeking to build a legal practice around representing jurisdictions in bailout proceedings, I would prefer additional perspectives as well.

To determine whether Congress ought to modify the bailout provisions, and if so, in what ways, requires greater understanding than the record provides about why bailout has been so relatively ineffective for so long.  Within the limits the current record entails, I offer specific suggestions in the next answer about how the bailout process might be modified.  I consider these starting points for further analysis and discussion, given that I do not believe we understand enough yet to make firm policy judgments.

6.  
Are there alternative conceptualizations of the bailout provision that would increase the opportunity for a jurisdiction to succeed in a bailout attempt?

My first recommendation would be that the Senate devote a hearing to factual testimony regarding why bailout is so rare from those with direct, practical experience with the § 5 system.  Given the centrality of the bailout mechanism to sound policy in this important area, as well as, perhaps, to the constitutionality of a re-authorized § 5, the development of a factual record regarding the reasons bailout is so rare justifies this level of attention.  Professor Persily has made a similar suggestion.
  Congress devoted significant effort to this question in 1982, believed it had made the bailout process substantially easier, and yet these amendments appear to have failed to achieve their intended effect.  

Absent a more complete record, I can suggest several modifications, in order of importance, that might improve the bailout process:  

1.  Congress could require DOJ to take the initiative in identifying jurisdictions eligible or potentially eligible for bailout.  Many witnesses that have addressed bailout have made recommendations of this sort.  Thus, J. Gerald Hebert, the principal lawyer representing jurisdictions in bailout applications, has made a similar suggestion.  In House hearings, his written submission stated:  “I would recommend that when the legislation is reauthorized, Congress suggest the Department of Justice provide more information to localities about how to achieve bailout and encourage them to do so.”
  Professors Michael McDonald and Richard Hasen
 have made a similar suggestion.

Shifting the initiating role in bailout to DOJ would address several possible reasons bailout has been so rare.  To the extent jurisdictions are not well informed, a DOJ lead role could rectify that.  A DOJ role could also reduce the financial costs to jurisdictions of the bailout process.  Most importantly, to the extent elected state and local officials are risk averse about the political perceptions associated with their taking the lead in seeking to have their jurisdictions removed from § 5 coverage, shifting the initiating role to DOJ could mitigate perceptions of that sort, when those perceptions are not grounded in the actual facts.  My sense is that this last factor does indeed play a significant role in explaining why so few jurisdictions have sought bailout.

2.  Currently, towns, cities, and other local governmental units cannot bailout unless the entire county in which they sit can bailout as well.  A better approach might well be to permit these local governmental units to bailout independently.  That would bring the local government-county relationship under § 5 into the same relationship as the county-state one.  Currently, a county can bailout even if the state in which it exists cannot.  If there are policy reasons that the same relationship should not apply at the more local level, I am not aware of them.  Again, the principal lawyer representing covered jurisdictions in bailout applications, J. Gerry Hebert has made this same recommendation in the House hearings.
  

3.  Congress could exclude from § 5 jurisdictions that today have populations below certain threshold levels of the minority groups protected under the VRA.  The level at which that threshold should be set would require study and discussion.  Perhaps populations somewhere below 5-10% would be an appropriate threshold, but I offer that only as a starting point for consideration.  Among other effects, such a change would address the oddity of certain small towns in New Hampshire, for example, being swept into § 5 by the broad coverage formula.  These jurisdictions might have been brought within the sweep of § 5 not because of a considered policy judgment that they warranted inclusion, but because the simple, general coverage criteria initially adopted formally applied to them.

Most importantly, I believe there can be broad-based consensus on improving the bailout process.  Doing so in appropriate ways would not only be good policy.  It would also indicate that the policymaking process is capable of adjusting the unique and extraordinary mechanism of § 5 to changing realities.  That can only enhance the constitutionality of § 5 as a whole, particularly if Congress does not adjust the coverage formula in any way at all.  § 5 does not expire until 2007.  It would be quite unfortunate were Congress to rush the proposed bill through without determining whether broad consensus on bailout reform exists and without reflecting such a consensus in the bill.  

7. 
In the Unofficial Transcript of the hearing on May 16, 2006, page 35-36, Professor Pam Karlan said in reference to Georgia’s redistricting plan at issue in Georgia v. Ashcroft, that the Department of Justice “got it right” because two of the white Democrats elected under the new plan switched party affiliation and became Republicans.  She said “Now I am sure that the Republicans in Georgia are very fair folks, but those black voters have no influence in those districts.”  Do you agree with Professor Karlan’s assertion that minority voters in Republican districts “have no influence”?  

For my answers to all questions concerning Georgia v. Ashcroft, please see my response to Question 6 from Senator Cornyn.

Response of Richard H. Pildes, Sudler Family Professor of Constitutional Law, 

NYU School of Law 

to Written Questions from Senator Herb Kohl

1.
We can all agree that the Voting Rights Act was one of the most significant civil rights laws ever enacted in this country.  As we consider whether or not to renew the expiring provisions of the Act, we should bear in mind that the Assistant Attorney General for the Civil Rights Division testified last week that “our work is never complete” with regards to enforcing the Voting Rights Act.  Would you agree with that more work remains to be done?  Why or why not?  And given that statement, would you agree that the Voting Rights Act should be extended?

I agree that work to protect the right to vote, perhaps the most precious right in any democracy, is likely never to be complete.  That is partly why I have devoted a substantial portion of my academic career to work on democracy and voting rights, through scholarship, litigation, and service on various commissions, including, most recently, the National Commission on Election and Voting, created by the Social Science Research Council to provide expert, non-partisan information and analysis on voting and election-law issues.

The reasons that more work remains to be done are too extensive to detail here.  I will note only two, long-enduring structural reasons.  First, there is always the risk that election regulation and administration will be manipulated for partisan political ends.  This risk is dramatically enhanced in the United States, in comparison to Western European democracies, because many election administrators at the state and local level are elected in partisan elections and/or have strong, formal relationships with political campaigns, such as serving as chairs of campaigns during elections when these administrators must then turn around and determine how to apply the law and exercise discretion in judging legal disputes involving those same campaigns.  In addition, for the most part we put the power to design election districts every decade in the hands of elected, partisan political bodies, which predictably use this power to seek to promote their own interests or those of their partisan allies.  Again, other longstanding democracies that use districted elections to select even a part of their representative bodies have created independent commissions to design these districts.  

Second, for path-dependent historical reasons, our election system is still hyper-decentralized, even for state and national elections.  Were we creating our election system on a clean slate today, I strongly doubt we would have this level of decentralization when national or state elections are involved.  This excessive decentralization creates or accentuates many obstacles to improving the competence, consistency, professionalism, and transparency with which the right to vote is protected.   

With regard to the connection between these issues and renewal of the VRA, three points are important.  First, newspapers and other commentary often convey a misleading impression about what is at stake in the current renewal process, with the question often framed in the broad terms of whether the “VRA should be renewed.” To many, that suggests that the question of whether basic protections for the right to vote should now be repealed.  This misleading impression can get in the way of careful policy analysis and discussion about the specific issues actually involved in renewal today.  

To begin, it is essential to emphasize that the provisions that protect the right to vote nationwide, contained in § 2, are not at issue.  The provision that does sunset, absent renewal, is § 5, the unique regime of federal oversight.  More importantly, public discussion often assumes that § 5 itself is fundamentally about protecting the right to get to the ballot box and cast a vote.  But that is not the case today.  For a number of years, § 5 has had its most important effect in addressing issues of vote dilution, in the context of redistricting and annexation.  Even going back as far as 1982, 62% of all DOJ objections in the 1982-2005 period have involved redistrictings or annexations.
  During this 1982-2005 period, DOJ objected 1 time to a change in voting method; 7 times to changes in voter re-registration or voter purge laws; and 19 times to changes in voter registration procedures.  Yet it objected to annexations 1016 times and to redistrictings 388 times.

I do believe in extremely strong legal protections for the right to cast a valid vote.  Annexations and redistrictings, though, do not involve the right to participate and cast a vote.  Instead, they involve issues of vote dilution, which are more complicated, in some contexts at least, than those involving the basic right to participate.  The distinction between the two is important to bear in mind.  My original testimony is primarily focused on the issue of vote dilution in the context of statewide redistricting plans, not on the right to participate.

Second, I believe that effective laws to protect the right to vote must be designed to respond to changing threats and changing circumstances.  Measures necessary or effective to protect the “right to vote” in one set of circumstances can be ineffective or even counterproductive in another.  Since Congress last deliberated about § 5, in 1982, three significant changes have taken place that must be incorporated into understanding § 5.  With respect to vote dilution, the VRA is now regularly applied to single-member districting plans, in contrast to the far more common application in 1982, which was to at-large and multi-member election structures.  In addition, while there were few black elected officials even in 1982, today there are vastly more such officials, in both covered and non-covered jurisdictions.  Indeed, black elected state legislators range from 31% to 45% of all Democratic state legislators in the Deep South states of Alabama, Florida, Georgia, Louisiana, Mississippi, and South Carolina.
  Finally, in 1982, the South was still the province of a one-party political monopoly, that of the Democratic Party.  Since the 1990s, however, the South has become the site of continual, robust, two-party competition, as in much of the rest of the country, but for the first time in the South in more than 100 years.  For these reasons, the protections of the VRA should, in my view, be marginally adjusted in the context, at least, of statewide redistricting plans and vote dilution.  Unlike in 1982, we no longer have a situation in the redistricting context, for example, where all white Southern legislatures, under the near complete domination of the Democratic Party, are in control of drawing election districts.  

In my view, when a coalition of black and white legislators today, including black legislators who occupy some of the most powerful positions in the state legislature, agree to a districting plan that is clearly designed with the aim of keeping their political party in power, which is a precondition to these representatives being in a position to exercise the most effective political power on behalf of their constituents, and when they do so by making modest reductions in the black population in a few districts while preserving numerous other safe minority election districts, it is a mistake and a confusion for the law to treat this plan as if it had emerged from a Southern legislature in 1970 or 1980.  That is why I believe that the districting plan at issue in Georgia v. Ashcroft should have been legal under § 5, as the Supreme Court ultimately held it to be.  That is why I also believe that, though the Court’s decision creates a legal standard that at this stage remains vague and uncertain, it is premature for Congress to overrule that decision before the DOJ and the courts have given that standard more precise content through the ordinary processes by which legal standards are developed, which is case-by-case application in specific contexts.

Third, I want to emphasize that renewal of Section 5 should not be viewed as tantamount to providing strong protection for problems affecting the right to vote today.  Most of these problems are not addressed at all by § 5.  Even with respect to voting practices that § 5 does reach, it is unclear how significant the effect of § 5 is today.  The record shows that DOJ objects in only an extremely small percentage of submissions, around 0.6% between 1982-2005 and a mere 0.05% between 1996-2002.  There is inevitable uncertainty about the further deterrent effects § 5 has beyond these formal objections, though I am certain it has some.  But in my view, the most effective national laws to protect voting rights in the coming years will be differently structured than § 5.  They will be uniform laws of nationwide scope that directly protect the right to vote in general terms, as in the 2002 Help America Vote Act and the 1993 National Voter Registration Act.  For the reasons I believe laws designed in this form will best protect the right to vote going forward, I refer the Committee to the article submitted with my original testimony, The Future of Voting Rights Policy:  From Anti-Discrimination to the Right to Vote, (forthcoming, Howard L. J. 2006).  Thus, I do agree the VRA should be extended.  I believe it should be extended in a form that is constitutional and that reflects the current nature and context of voting rights problems today.  I also believe we should recognize that extending § 5 will not address many of the voting rights problems we face today.   
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