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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

SHANNON PEREZ, ¢t al.,

Plaintiffs,
CIVIL ACTION NO.

V. SA-11-CA-360-OLG-JES-XR
[Lead case]

STATE OF TEXAS, et al.,

Defendants.

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ CONDITIONAL MOTION FOR

PRELIMINARY INJUNCTION ON IMPLEMENTATION OF
2013 REDISTRICTING PLANS FOR 2016 ELECTION CYCLE

On September 6, 2013, this Court determined that Plans H358 and C235 would
be used to conduct the 2014 elections because additional delay would unnecessarily
interfere with election deadlines. Order (Sept. 6, 2013), ECF No. 8806, at 22. That order
issued four days before the start of the filing period for the office of precinct chair and
just over two months before the start of the filing period for all other offices. Id. at 21.

The 2016 election cycle started on September 15, 2015, when the filing period
for the office of precinct chair opened. Nearly a month later, on October 14, Plaintiffs
moved for a preliminary injunction against the use of Plans H358 and C235 in the 2016
elections. Conditional Motion for Preliminary Injunction on Implementation of 2013
Redistricting Plans for 2016 Election Cycle (Oct. 14, 2015), ECF No. 1319 (the

“Conditional Motion”). Because Plaintiffs waited until after the start of the election
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process, the threat of disrupting elections is even greater than it was in 2013. And
because Plaintiffs chose to pursue their claims against the Legislature’s 2011
redistricting plans despite their repeal, the Court has not yet heard evidence on their
claims against the 2013 plans that they now seek to enjoin.

Texas has conducted elections under the same plans for the past two election
cycles,! but Plaintiffs do not identify a single individual who has suffered any injury
from Plan C235 or Plan H358. Even if they could provide a reason to reconfigure the
State’s electoral districts, and they cannot, their attempt to secure a preliminary
injunction comes too late. Plaintiffs’ Conditional Motion should be denied, and the
2016 elections should proceed under Plans H358 and C235 regardless of when the
Court rules on their claims against the 2011 plans.

ARGUMENT

A preliminary injunction is an “‘extraordinary remedy’ that should be granted
only if the movant establishes (1) a substantial likelihood of success on the merits, (2) a
substantial threat of irreparable injury if the injunction is not issued, (3) that the
threatened injury if the injunction is denied outweighs any harm that will result if the

injunction is granted, and (4) that the grant of an injunction will not disserve the public

' Plan H358 made minor changes to the Court’s interim plan, H309, but the Court has previously
recognized that the only new challenge to H358 was the Texas Latino Redistricting Task Force’s claim
of vote-dilution in HD 90. See Order (Sept. 6, 2013), ECF No. 886, at 23. The Court found, for
purposes of preliminary relief, that the Task Force was not likely to succeed on the merits of that
claim, 7., and the Task Force Plaintiffs do not join in the Conditional Motion.
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interest.” Texans for Free Enter. v. Tex. Ethics Comme’n, 732 F.3d 535, 536-37 (5th Cir.
2013). The Court should not grant injunctive relief “unless the party seeking it has
‘clearly carried the burden of persuasion’ on all four requirements.” PCI Transp. Inc. v.
Ft. Worth & W. R.R. Co., 418 F.3d 535, 545 (5th Cir. 2005) (quoting Lake Charles Diesel,
Ine. v. General Motors Corp., 328 F.3d 192, 196 (5th Cir. 2003)). Plaintiffs have not clearly
carried their burden on any requirement, and their motion should be denied.

L PLAINTIFFS HAVE NOT SHOWN THAT THEY ARE LIKELY TO

SUCCEED ON THE MERITS OF THEIR CLAIMS AGAINST PLAN
C235 OrR PLAN H358.

The Court has not heard evidence on Plaintitfs’ claims against Plan C235 or Plan
H358, and Plaintiffs offer no evidence in support of their Conditional Motion. The
Court has already determined, under the preliminary-injunction standard, that Plaintiffs
are not likely to succeed on the merits of their claims against the 2013 plans. See Order
(Sept. 6, 2013), ECF No. 880, at 22 (Plan C235); . at 23—24 (Plan H358, HD 90).
Plaintiffs provide no reason to reach a different conclusion now.

Plaintiffs fail to carry their burden because their Conditional Motion contains
nothing more than conclusory allegations and a reference to prior briefing on different
plans. Plaintiffs’ claims against the 2013 plans were not “fully briefed” after the August
2014 trial, after the 2011 trial, or during interim plan hearings. Cf’ Conditional Mot. 3.
The parties’ ecarlier briefing addressed claims against the repealed 2011 plans.

Incorporating that briefing by reference, see id. at 3 n.*, cannot demonstrate a likelihood
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of success on the metits of their claims against the 2013 plans.? Because Plaintiffs give
the Court no basis to evaluate their likelihood of success on the merits, they necessarily
fail to carry their burden to obtain the extraordinary relief they seek.

Plaintiffs make a specific allegation against only one district—they allege that CD
23 in Plan C235 results in the denial or abridgment of the right to vote on account of
race or color, or because of membership in a language-minority group, in violation of
Section 2 of the Voting Rights Act. See Conditional Mot. 3. The Court has already
rejected that argument. After the Court implemented Plan C235 on an interim basis for
the 2012 elections, it explained that CD 23 was an opportunity district under Section 2
because “C235 restores CD 23 to benchmark performance, and Plaintiffs argued that
CD 23 in the benchmark was an opportunity district.” Order (March 19, 2012), ECF
No. 691, at 32.

Despite the Court’s prior ruling, Plaintiffs assert that “CD23 in the interim-2013
enacted plan deprived Latino voters of their right to elect their candidate of choice,”
Conditional Mot. 3. But they offer nothing to support that allegation. Plaintiffs’
omission is telling. The State held elections in CD 23, as configured in Plan C235, in

2012 and 2014. Yet Plaintiffs’ motion does not allege that any particular plaintiff cast a

* Briefing on Plaintiffs’ claims against the 2011 plans is not relevant, but because Plaintiffs rely
exclusively on prior briefing to support their Conditional Motion, Defendants incorporate their own
prior briefs by reference. See Defendants’ Response to Plaintiffs’ Post-Trial Briefs (Dec. 4, 2014), ECF
No. 1295; Defendants’ Findings of Fact and Conclusions of Law (Oct. 30, 2014), ECF No. 1276;
Detendants’ Post-Trial Brief (Oct. 30, 2014), ECF No. 1272; Defendants’ Response to Plaintiffs’ Post-
Trial Briefs (Oct. 21, 2011), ECF No. 457; Defendants’ Post-Trial Brief (Oct. 7, 2011), ECF No. 411.
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ballot in either election, that any plaintiff’s right to vote was denied or abridged on
account of race or because of membership in a language-minority group, or that any
plaintiff was unable to elect his or her candidate of choice. Cf. 52 U.S.C. § 10301.

The facts disprove Plaintiffs’ allegation in any event. According to the most
current available data, CD 23 contains 61.6% Hispanic CVAP, and in the 2014 election,
56.6% of registered voters (57.8% non-suspense) had Spanish surnames. See Exhibit 1,
Plan C235, Red-119 Report (2009—2013 ACS Survey). In 2012, Pete Gallego was elected
to Congtress from CD 23 as a Democrat. In 2014, Will Hurd was elected to Congress
from CD 23 as a Republican. To the extent Hispanic voters in CD 23 preferred the
Democratic candidate, they seized the opportunity to elect a representative of their
choice in 2012. To the extent Hispanic voters in CD 23 preferred the Republican
candidate, they seized the opportunity to elect a representative of their choice in 2014.
District 23 remains a competitive district, but Plaintiffs offer nothing to support their
allegation that it deprives Hispanic voters of the opportunity to elect representatives of
their choice.

II. PLAINTIFFS HAVE NOT SHOWN A SUBSTANTIAL THREAT OF
IRREPARABLE HARM IF AN INJUNCTION DOES NOT ISSUE.

Plaintiffs fail to identify any specific threat of irreparable harm to support their
request for a preliminary injunction. Instead, Plaintiffs offer the conclusory allegation
that allowing elections to proceed under the same districts used in 2012 and 2014 will

violate their “fundamental rights.” Conditional Mot. 4. It is not plausible to allege that
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every plaintiff faces an imminent threat to his or her fundamental rights. Plaintiffs do
not face the same threat of injury because they reside in a variety of districts, some of
which have not been challenged as configured in the 2013 plans and many of which
unquestionably provide an opportunity to elect under Section 2. Se eg., Second
Amended Complaint (Sept. 17, 2013), ECF No. 896, at 4, 5 (Rodriguez Plaintiffs’
complaint, identifying plaintiffs who reside in CD 15, CD 16, and CD 34). Because they
have made no effort to distinguish plaintiffs who assert a threat of injury from those
who don’t—Ilet alone to specify the nature of any particular plaintiff’s threatened
injury—Plaintiffs have failed to carry their burden to show a substantial threat of
irreparable harm.

III. PLAINTIFFS HAVE NOT IDENTIFIED ANY THREATENED INJURY

THAT OUTWEIGHS THE HARM THAT WILL RESULT FROM AN
INJUNCTION.

Because a “preliminary injunction is an extraordinary remedy never awarded as
of right,” the Court is required to “balance the competing claims of injury and must
consider the effect on each party of the granting or withholding of the requested relief.”
See Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). Whereas Plaintiffs have
identified no threat of irreparable harm if the injunction is denied, Defendants will
unquestionably suffer irreparable harm if the 2013 plans are enjoined, and the public
interest will be disserved. “When a statute is enjoined, the State necessarily suffers the

irreparable harm of denying the public interest in the enforcement of its laws.” easey

v. Perry, 769 F.3d 890, 895 (5th Cir. 2014) (quoting Planned Parenthood of Greater Tex.
0



Case 5:11-cv-00360-OLG-JES-XR Document 1321 Filed 10/21/15 Page 7 of 12

Surgical Health Servs. v. Abbort, 734 F.3d 4006, 419 (5th Cir. 2013)). Any change to the
existing districts will impose additional burdens on election officials, and the confusion
that will follow changes to district and precinct boundaries creates a risk of harm to at
least some of the millions of voters who are not plaintiffs in this lawsuit. Since Plaintiffs
offer nothing to weigh against the inevitable harm to Defendants and the public, that
should be enough to deny their motion.

The Fifth Circuit has instructed that courts should not change election
procedures once “the election machinery is already in motion.” Veasey, 769 F.3d at 896.
The election machinery is already in motion for 2016. County voter registrars have
redrawn local voting precincts, a process that takes approximately six to seven weeks.
Exhibit 2, Declaration of Keith Ingram § 2. The application period for the office of
precinct chair opened on September 15, 2015, and if any changes to precincts are made,
the filing period will have to start again. Id. § 5. The filing period for an application for
a place on the general primary election ballot opens on November 14, 2015, and closes
on December 14, 2015. Id. | 3-4. Finally, the mass mailout of voter registration
certificates is scheduled to begin on or after November 15, 2015, based on the district
lines in the 2013 plans. Id. § 6. To complete the mass mailout on or after November 15,
2015, district lines had to be finalized approximately two months earlier, in mid-
September 2015. Id. Any change to the current district lines in the 2013 plans at this

point in the election cycle will therefore impose severe burdens on election officials and
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create a risk of confusion for individual voters who have voted under Plans C235 and
H358 for the past two election cycles.

Plaintiffs have pointed to nothing specific about the 2013 plans that imposes a
significant burden on them, particularly when compared to the important interests
served by adhering to well-defined election deadlines. Even if Plaintiffs could show a
likelihood of success on the merits or a threat of irreparable injury, which they cannot,
Plaintiffs cannot demonstrate that the equites weigh in favor of issuing injunctive relief.

CONCLUSION

The Court should deny the conditional motion for a preliminary injunction, and

the 2016 election should proceed under Plans C235 and H358.
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