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School of Social Sciences

University of California, Irvine

*This essay in poetic form was written in 2006, two months prior to the congressional renewal of the VRA renewal. It is reproduced exactly as first written, except that a few outdated references were deleted and, in  the present version, President Bush is changed to President Trump. To bring the essay more up to data without changing its original text, however, footnote annotations were added by Bernard Grofman, July 17, 2021. The original version was shared with a number of leading voting rights scholars.  In 2006 Wuffle was told that he was far too pessimistic; it was inconceivable that the Supreme Court could reject such as unconstitutional such a sacred icon as the Voting Rights Act. And, of course it didn’t, it merely made it unenforceable. Wuffle was also told that changing the trigger clause was politically infeasible, and that may well have been true. As we contemplate the hope of renewing the trigger clause in 2021, I (Bernard Grofman) believe that Wuffle’s  2006 advice on renewal remains as relevant today as it was in 2006. 
5
The number of the Section 
Five is the number of the Section to renew; five is also the minimal number of the justices whose agreement renewers must woo.
4
Major Issues for the Civil Rights Community to Resolve
First, just as Roy Rogers had his Trigger, so voting rights advocates must figure their own way to choose which jurisdictions, if any, to lose. In my view, the new VRA should be not bigger and better, but smaller and sharper.  Nine states are now covered in whole. Let these states be the max.  At the state level, neither multiply, divide nor add, just subtract.
  

Second, though civil rights advocates are reluctant to let any jurisdictions from coverage leave, still it must be decided whether easier bailout provisions to give. My view is that the original trigger was very imprecise, and so letting some jurisdictions go would really be quite nice.

Third, if discriminatory purpose, does not a Section 5 violation make, what could 5 possibly mean?  So here, failing to reverse Bossier II   makes Section 5 much too lean.

Fourth, and finally, shall the VRA be “updated” to deal with new issues like vote machine technology?.   My view on this is simple, VRA was intended for racial problems quite special, not every pathology.  For problems like  2000 Florida, just give it to HAVA.

3
Three is the number of major empirical misconceptions by the Supreme Court we need to correct
The first is that racially polarized voting is something with which we no longer meet.  But alas, racial bloc voting lives, is well, in primaries and open seats.

The second misconception is that a legislator’s party or color are of no account, once the number of minorities in the district we do precisely count.  Alas, ‘tis false.  Southern Republicans who can win without black votes  need pay minorities in their district no mind; and even among Democrats, Epstein’s and O’Halloran’s  (2006) review  of floor votes notwithstanding, when we do analyses more demanding, difference by race of legislator we still find.

Third, and relatedly, minority influence occurs at no number magic, to believe the contrary as does former Justice Sandra is to invite outcomes quite tragic.  Georgia v. Ashcroft Section 5  in 2006 did completely undo, so we must assure this feature Congress now redo. 
   
And, as for minority electability, can there be minority electoral success under 50, may ask Stella Dallas?  But minority population enow to control the Democratic primary is as close as I can come to finding the holy chalice.

There are 2 kinds of 2’s
The first twosome I spy is the two wings of each party whose views don’t agree.  Color blind Republicans and Southern Democratic who would like to say non; Republican Machiavellian and minority Democrats who enthusiastically say oui.  For Republicans pragmatists  holding the South forever Republican is the name of the game; for some white Southern Democrats who mourn losses, the Voting Rights Act is what  is to blame.

The second twosome I will focus on is the two fists of fury:  the 2 and the 5.  In the old days, together they kept minority voting rights alive.  Think of Section 2 and Section 5 as boxing’s one-two punch.  Section 2 to lay them out; Section 5 to keep them permanently out to lunch.  Now 2 + 5 = 7, and that’s a prime number, and the year of an itch, but a 7 year renewal is also my pitch -- long enough to put out 2020’s fires; short enough not to raise fears of Supreme Court ire.

1
The Key Question

One perspective to bind us is to see renewal as a two-stage game—the strongest renewal that can get through Congress, yet one that the Supreme Court won’t shoot down in flames. 
FOOTNOTES ADDED TO THE ORIGINAL 2006 ESSAY BY BERNARD GROFMAN IN 2021





� What Wuffle had in mind here would be that fewer states might be covered in whole, but maybe more states covered in part,  i.e.,  coverage would be on a more  jurisdiction specific basis, allowing the Act to be more focused and thus more defensible.  In the 2006  renewal of the Act, which came after this poetic essay was written, there was no change in the coverage formula. And, of course, that turned out to be a big problem, as Wuffle in 2006 warned it might be. Turnout is no longer a sensible basis for a  new trigger clause. So focusing on litigation history makes sense, but timeliness of the data remains an issue.





� In the 2006 renewal of the Act, the bailout provisions were left unchanged.





� In the 2006 renewal, there is language attempting to revert the case law to the standard of determining unconstitutional dilutive purpose that prevailed prior to the Bossier II decision.





� In the 2006 renewal the mission of the VRA was left unchanged and specific language dealing with issues such as felon disenfranchisement were not incorporated nor was there specific language added having to do with voting technology. 





� See Lublin, David, Tom Brunell, Bernard Grofman and Lisa Handley. 2010. “Has the 


Voting Rights Act Outlived its Usefulness? In a Word, No. Legislative Studies


Quarterly. 34(4):   525-553. 





� In the 2006 renewal, there is language attempting to revert the case law to the standard that prevailed prior to the Georgia v. Ashcroft decision written by Justice O’Connor that allowed for Section 5 compliance via the creation of so-called  “minority influence   districts.” But that jurisprudential shift was rendered moot with the Shelby decision in 2013 that made Section 5 irrelevant, yet Georgia v. Ashcroft’s troubling reliance on minority influence districts might yet be resurrected along with a resurrection of Section 5. Many of Georgia’s supposed “black influence districts” in the 2002 Senate plan identified as such by the State defendants in Georgia v. Ashcroft, elected Republicans; and  in several such “influence” districts the black influence was so minuscule that it failed to deter the incumbent white Democrats from switching to the Republican party after they were initially reelected as Democrats (see Grofman, Bernard.  2010. Thinking about Minority Political Influence: Did Georgia v. Ashcroft Get it Right and, if Not, why Not? Election Law Journal 9(4): 349-379). But it is my belief that it  is  Hispanics whose future representation would be most affected if the right to elect candidates of choice is no longer kept at the heart of Section 5.





� The insight here is that minorities may be able to elect candidates of choice if they have sufficient cohesive electoral strength to control the (Democratic) party primary and the winner of that primary can win with a combination of support from the minority community and reliable white crossover support. See Bernard Grofman, Lisa Handley and David Lublin.  2001.  “Drawing effective minority districts:  A conceptual framework and some empirical evidence.”  North Carolina Law Review, 79:1383-1430





� The 2006 renewal was for 25 years. Wuffle is here expressing his concern that such a lengthy renewal, with no change in the coverage, or any other form of serious updating other than attempting to reverse some recent Supreme Court decisions, would be a “red flag” to the Supreme Court. Since that  prognostication was already proved true in 2013, how much more valid is that concern in 2021 now that the Court has been made more conservative by President Trump’s appointments! 








