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Among the issues roiling the field of campaign finance has been the proper constitutional and regulatory treatment of what are called “outside groups.” To start the trouble, a reference to “outside group” may mean different things.  In simplest terms, they are organizations that are not parties or candidate committees but nonetheless aim to influence elections.  Yet “outside” has also been used to refer to groups organized to pursue their election-influencing projects without accepting the limits imposed by federal law on their funding or disclosure. Outside groups can be formal, well-recognized organizations representing established interests, even perhaps running PACs on the side.  Or they can fall into the vast category of “shadowy” operations, of obscure sponsorship and short duration, typically surfacing and then disappearing after an election. 

The constitutional arguments are by now familiar and, after all this time, unresolved. Are these organizations, looking to cheat on the campaign finance “system,” engaged in obvious “circumvention” of the law? Or is the system disregarding First Amendment limits and seeking, usually to the benefit of the Establishment, to muzzle these “outside” groups?   


A brief and necessarily selective history of the confrontation between these groups and modern campaign finance laws can be helpful in appreciating the direction this conflict has taken over time.  What follows is not a review of the jurisprudence or a conclusion about the strengths or weakness of particular doctrinal positions taken before the courts.  There has been plenty of that; and the more we have, the more dug in the parties seem to be and the less the contending factions are speaking to each other.  But it is interesting, and for future debates maybe illuminating, to consider how the struggle with the “outside” has changed over the period of active campaign finance regulation, beginning in 1971 with the enactment of the first iteration of the Federal Election Campaign Act. 

The story can be picked up at a number of points, but an early case of note involving an outside group was brought by the U.S. Government against a committee that ran an ad calling for the impeachment of Richard Nixon.
  Nixon, the target of the impeachment initiative, was running the very Executive Branch that brought the case, and at the time he was also a candidate for re-election. His Administration argued that the committee paying for the ad—a newspaper ad—failed to register as a political committee and make the disclosures required of an electoral organization.  The law was clear, the Government argued—in fact, in its words, it was “obvious” in its application to these facts.
 There were references in the ad to candidates—the Committee would support those who favored impeachment—and to a new party that would be established if the established parties shirk their duty to remove the President from office. Plus, it was an election year, and impeachment was a voting issue, at least if one imagined that someone persuaded to support the President’s impeachment would also be moved to vote against him for a second term.


The Court of Appeals for the Second Circuit rejected this claim on several grounds that have in various ways defined the issues in cases of this kind.  First, the court found that the organization acted independently of any candidate: there was an insufficiently “definite connection between candidate and committee . . . .”
 In this day, this is known as the question of coordination.  Coordination turns an outside organization into one working more of the inside, via the collaboration of the candidate or party.  Second, the court was not persuaded that the content of the ad was starkly enough campaign-related.  “[T]he basic thrust” of the message was “toward impeachment . . . not toward the election of Congressmen.”
 Today, an argument along these lines rests on the distinction between “express advocacy” and “issue advocacy.”  And finally, and relatedly, the court concluded that even if there was some election-related purpose behind the ad, it was “incidental[] . . . .”
 Years later, following the analysis of the Buckley case, this question is the one routinely raised about “major purpose” and whether such a purpose, and the expenditures made in fulfillment of it, demand that an organization be treated as a political committee.  

But there was something more, in the background, that swayed the Court: the David-and-Goliath plot line.  The Committee had done really very little: it ran one ad, in a paper, and spent a modest sum for it.  Now the Government was chasing it through the courts.  The court didn’t feel comfortable with this hot pursuit—not “solely on the strength of this one advertisement.”
 As the law develops, this is a theme—protecting the smaller speaker against the Government censor or prosecutor.  
This is the theme that runs through the early engagement of the law with outside groups, and it has proven powerful in shaping doctrine-- even as the “outside” organizations have grown in sophistication and expense, spending millions, sometimes hundreds of millions, and substituting for the ad or pamphlet the sharply produced television ad campaign.  
Consider another early case that shows how the courts assumed the defense of the small organizations springing up to express views on the issues of the day.  In 1980, one such organization was Central Long Island for Tax Reform Immediately (“CLITRIM”).  It produced a pamphlet, 5,000 to 10,000 copies in all, at the piddling expense of $135.   The pamphlet rated the votes on taxes and big government of a Long Island Congressman, running for re-election, who did not rate well by the measures CLITRIM adopted.  The Federal Election Commission sued to require CLITRIM to comply with the campaign finance law reporting requirements. Once again, the Court of Appeals turned the agency away.
 One of the judges on the panel wrote a concurrence upbraiding the FEC for its “insensitivity to First Amendment values . . . .”
 It was “perverse,” the court said, that the government would hound an organization like CLITRIM over the “modest sum” it was spending on the pamphlet.
 
Six years later, the Supreme Court took up the cause of a small nonprofit corporation that—limited like CLITRIM in size, ambition, and resources—faced the Government’s application of federal campaign finance reporting requirements. Massachusetts Citizens for Life (“MCFL”) funded its pro-life activities by holding “garage sales, bake sales, dances [and] raffles . . . .”
 A special election-year edition of its newsletter rated congressional candidates, much as CLITRIM did, matching their records to the organization’s expectations and conveying in this way their endorsements.  The total it spent for this purpose was $9,812.76. 
The Court acknowledged that the law applied on its face to bar this form of corporate electioneering, and that the newsletter was plainly an exercise in express electoral advocacy.  But it concluded that organizations like MCFL should not have to put up with the regulatory burdens of campaign finance law because it posed no risk of the “unfair deployment of wealth” that justified worries about large, commercial corporations.
 Consequently, the Court carved out a special place for this type of organization, one that could show it was organized for a political purpose and was neither established by business organizations nor funded by them.  
The Court was evidently concerned about having the law weigh heavily on groups running shoestring budgets funded by small donations—by bakes sales and garage sales.  It returned to this point a few times, as in this passage:
It is not unreasonable to suppose that, as in this case, an incorporated group of like-minded persons might seek donations to support the dissemination of their political ideas and their occasional endorsement of political candidates, by means of garage sales, bake sales, and raffles. Such persons might well be turned away by the prospect of complying with all the requirements imposed by the Act. Faced with the need to assume a more sophisticated organizational form, to adopt specific accounting procedures, to file periodic detailed reports, and to monitor garage sales lest nonmembers take a fancy to the merchandise on display, it would not be surprising if at least some groups decided that the contemplated political activity was simply not worth it.


Ten years later, the case of FEC v. Christian Action Network showed the same judicial instinct at work—and an increasingly frustrated agency arguing for room to enforce the law against “outside groups” engaged in activity—broadcast activity—more sophisticated than the distribution of pamphlets or other printed materials.
 Once more the spending level was low.  At issue were $63,000 in radio advertisements, and another two ads in newspapers.  Run in the fall of 1992, the ads highlighted the group’s disapproval of gay rights and of the Clinton-Gore ticket’s purported embrace of them. 
To make its case that the group was engaged in campaigning, and was thus required to comply with campaign finance law, the Government called for the court to consider the uses that a televised ad could make of “imagery and other more subtle forms of non-verbal communication” to urge a vote for or against a candidate.
 The court noted, for example, the significance placed by the FEC on “the strong message conveyed by the use of the American flag in the [Christian Action Network] television commercial. According to the FEC, the television advertisement makes its anti-Clinton message explicit by concluding with the same full-color image of the rippling flag as opened the commercial—but without the superimposed image of Clinton.”
 

The court would not go along with this high-tech analysis of the intent of the ads.  It held that express advocacy could be judged only on words, and the ads in this case were lacking in a “frank admonition to take electoral action . . . .”
 In a remarkable conclusion to the opinion, however, the appellate panel conceded that broadcast, and particularly, television advertising was a distinctively powerful and, in campaigns, a dominant medium for the expression of political views. Its tone was “increasingly derisive”; and the “exponential[]” rise in this form of negative campaigning came naturally with the “onslaught of television into our daily lives . . . .”
 The law was the law, however, and the FEC could not treat this sophisticated, slickly-produced messaging any differently than the pamphlets of CLITRIM or MCFL.  

Then this confluence of money in ever-larger amounts and the power of television seized the attention of the Congress.   In 1997, Republicans charged President Clinton with cheating on the campaign finance laws during his re-election campaign by “coordinating” hundreds of millions of dollars in dubious “issue advertising” with the Democratic National Committee.  An investigation by the Government Affairs Committee yielded a report: the Republicans put forward one view and the Democrats another.  In the Republican view, the problem of “soft money”—manifested in “massive television political advertising . . . of unprecedented cost”—was to be found in the political parties.
 The Democrats were critical of party soft money practices but took aim more at “independent” or outside groups.  

Both Democrats and Republicans agreed that the law needed to be better equipped to handle this soft money problem—though the Republicans were more equivocal and limited their comments to a “on the one hand and then on the other” review of the reform options. The Democrats looked ahead to McCain-Feingold, which had already taken shape around a proposed prohibition on soft money in the parties and a time-limited ban on corporate and union-paid issue advertising within election periods (30 days within a primary, and 60 days within a general election). To the Democrats, it was clear that the law was being broken, and “[i]t is this evasion of the law, and the resulting erosion of public confidence in the federal campaign finance system, that has made the election activities of independent groups such a concern.”
  

This was the record on which McCain-Feingold was presented to the courts for review, and the Supreme Court in the McConnell case found it sufficient.  Republicans objected strongly to this statute: they voted overwhelming against it in both the House and Senate. One of their chief complaints has been the limitation in the reform law on outside groups—limitations challenged successfully in FEC v. Wisconsin Right to Life,
 and even more aggressively in Citizens United. It remains remarkable that the Republicans, in their attacks on President Clinton’s uses of soft money, set the stage for the soft money reforms that by and large they detest.  And a Republican president, George W. Bush, signed McCain-Feingold into law, just as both the 1971 Federal Election Campaign Act, and the major amendments of 1974 and 1976, were passed into the statute books by the hands of Republicans Richard Nixon and Gerald Ford.

We are now into the period of Wisconsin Right to Life and Citizens United—both cases arising out of the determined attack on McCain-Feingold.  Both cases involved independent or outside groups, and they prevailed against the proposed application of the law to their activities. In the one case, Wisconsin Right to Life, it succeeded in defending its election year “issue advocacy” against the time-limited ban on corporate paid electioneering communications.  Citizens United overturned precedent and protected the right of nonprofit corporations to use general treasury resources for independent expenditures expressly advocating the election or defeat of candidates. 

The contours of this conflict between government and outside groups have changed, though subtly.  In prior years, in cases like National Committee for Impeachment or Massachusetts Citizens for Life, the law was unclear, but doubts about its reach were resolved in favor of what might be called “the little guy.”  These were disputes over the government regulation of pamphlets and newspaper ads.  The costs were limited, as was the audience.  But the world of soft money, populated by parties and independent groups, is one, in the words of the Government Affairs Committee, of “massive television political advertising . . . of unprecedented cost.”  And in McCain-Feingold, Congress enacted a fresh set of controls calculated to temper or contain the election-influencing impact of this activity. 


The result has been organized resistance to McCain-Feingold and these additional limits on “outside groups.”  This resistance has been mounted before the courts with considerable success and draws much of its rhetorical power from the old line of cases—the David-and-Goliath plot line.   But there is a difference between the old and the new clashes, a change in the architecture of the conflict.  Before, the courts were sensitive to the facts, such as the identity of an organization and the nature of its activities, and suspicious of the government’s extension of unsettled law to those facts.  Since 2002, bright-line rules—or brighter-line ones—have replaced vaguely stated grounds for asserting federal government jurisdiction, and now the fight is much more about constitutional limits on the reach of these rules in theory. 

Another view of this shift can be taken through the role that the social sciences have played in seeking to move “facts” to the forefront in the development of the law and the decision of cases—and through the reaction against this social scientific enterprise. Social scientists have been active in studying the system; they have collected data, produced studies and made policy recommendations.   Their emphasis has been bringing out clearly the changing forms, and implications for public policy, of campaign fundraising and spending.  And their influence, particularly on the enactment and defense of McCain-Feingold, has been substantial. A well-known example is the “Buying Time” study that Congress relied on to support the view that “issue advertising” in campaign periods was indistinguishable in impact from campaign advertising.   
But the jurisprudence of recent years is unfriendly to this claim of social scientific fact, which is essentially the claim that the law rightly looks through form to substance—through the form of issue advertising to the campaign aim and effect behind it, or through the form of independent or outside groups to find professional organizations run by insiders that spend millions in a manner indistinguishable from the parties. In place of fact, the dominant jurisprudence stays within the world of doctrinal forms—the spender is the speaker, and speech consists of either contributions or expenditures, with much riding on the difference because the former presents a greater risk of corruption than the latter.  

Justice Roberts made this one of his points in Wisconsin Right to Life, referring critically to the use of experts to judge what constitutes—what was intended to be—an electioneering message subject to regulation.
 And he elaborated further on the irrelevance of the larger universe of facts that might bear on the intent and significance of political behavior:
Given the standard we have adopted for determining whether an ad is the “functional equivalent” of express advocacy, contextual factors of the sort invoked by appellants should seldom play a significant role in the inquiry. Courts need not ignore basic background information that may be necessary to put an ad in context—such as whether an ad describes a legislative issue that is either currently the subject of legislative scrutiny or likely to be the subject of such scrutiny in the near future—but the need to consider such background should not become an excuse for discovery or a broader inquiry of the sort we have just noted raises First Amendment concerns.

Where things stand, then, is that in the jurisprudence of the day, certain facts count for much less, and, for example, the distinction between the “little” and the “big guy”—between MCFL’s bake sales and a national nonprofit’s millions in funds raised—has become largely irrelevant.   
As a result of this history, the doctrine that evolved out of the early cases protecting the “little guy” now protects the big guy—quite grown-up and very different in origin and operation.  But the reform skeptics who embrace protective doctrine claim that if the law extends less protection to the big guy, it will eventually have less protection to offer the little one. And, for these skeptics, an independent expenditure is just that, regardless of context: it is constitutionally protected for the large and small alike, for both the neighborhood activist and the sophisticated operative who has many years of association with the candidate from whom she is operating independently. Unlike the Court in MCFL, which tried to mark the difference between the small political nonprofit and the large commercial organization risking the “unfair deployment of wealth”, the Roberts majority on these issues and their defenders believe that any such distinction is spurious, and constitutionally unsustainable, because in their view, the damage done to speech does not vary with the size, identity or sophistication of the speaker.  But critics of the Court believe that its jurisprudence has flown far from reality and left in shambles the reforms of the l970’s and l990’s.
This history does not compel one conclusion or the other about the choices the courts have faced and the decisions they have made.  It does not reveal a direction for reform in the legislatures or for new paths in First Amendment jurisprudence.  All that we can say is that the law adjusts slowly and unpredictably to political realities, stirring up intense disagreements along the way.  Outside groups have held their ground and more against the reform challenge and, with the help of the courts, are camping successfully outside the “system” of regulation.  No more Mr. Little Guy.
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