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The court has had the issues raised in defendant, Olivia Cortes’s (“Cortes”) Motion To Dismiss and at the September 29, 2011, evidentiary hearing on plaintiff’s Verified Statement of Election Contest and Application For A Temporary Restraining Order declaring that defendant, Olivia Cortes cannot appear on the November 8, 2011, Recall Election ballot under advisement and issues the following rulings.


Defendant, Cortes’s Motion To Dismiss is DENIED.


Plaintiff, Mary Lou Boettcher’s Application For A Temporary Restraining Order declaring that defendant, Cortes cannot appear on the November 8, 2011, Recall Election ballot is DENIED.

Analysis
Motion To Dismiss

Election law is technical and exacting.  Defendant Cortes argues that the current state of the law does not allow plaintiff a remedy. Cortes is correct that A.R.S. §§16-671, 16-672, 16-673, and 16-674 do not provide plaintiff a remedy for the reasons she cites.


The court does not agree that plaintiff is without any remedy and rejects Cortes’s argument that this court does not have the power to impose equitable remedies when presented with proof of pre-election fraud.  In Griffin v Buzard, 86 Ariz. 166, 173, 342 P.2d 201 (1959) our Supreme Court said:

“The courts must be alert to preserving the purity of elections and its doors must not be closed to hearing charges of deception and fraud that in any way impede the exercise of a free elective franchise.”
The following statement from our supreme court in Rapier v. Superior Court of Greenlee County, 97 Ariz. 153, 156, 398 P.2d 112 (1964) provides sufficient authority for this court to act in this case if appropriate:

“Only fraud and deception of the voters, and acts amounting to crimes affecting the purity of an election alter the general rule that primary election contests are moot if not finally determined in time before the absentee balloting begins for the general election”  

Plaintiff was allowed to amend her complaint to allege a cause of action under A.R.S. §16-351(B), which provides a basis for her to proceed.

Application For Temporary Restraining Order
Facts

On May 31, 2011, Citizens for a Better Arizona Recall Committee submitted 18,305 signatures of persons seeking the recall of State Senator Russell Pearce (“Pearce”) of Legislative District 18 in Maricopa County (“LD 18”) to Secretary of State Ken Bennett.

On July 3, 2011, Cortes heard Greg Western (“Western”) give his testimony in their church which included a discussion of the Constitution. 

On July 7, 2011, the Maricopa County Recorder certified that there were a sufficient number of qualified electors from LD 18 to call for Pearce’s recall.  On July 8, 2011, the Secretary of State determined that there were sufficient signatures of qualified electors from LD 18 to support Pearce’s recall and he notified Governor Brewer that the Citizens for a Better Arizona Recall Committee met the requirements to recall Pearce.  On July 12, 2011, Governor Brewer signed the official proclamation that Pearce was recalled and the recall election was set for November 8, 2011.


Western, a Pearce supporter and chair of the East Valley Tea Party, testified about a discussion Tea Party members had at a Denny’s Restaurant that it would be a good idea if another candidate would run in the Pearce recall election.  

Around July 17, 2011, Cortes told Western that she had been impressed by his testimony in their church and was interested in politics and he said: “It would be awesome to have you in the race,” meaning the LD 18 Senate Recall Election. Cortes testified that she has not been a Pearce supporter and believes in closed borders but that Pearce has been too harsh in his approach to illegal immigrants.

On July 26, 2011, an Application For Certification As A Participating Candidate declaring that Cortes was a Republican candidate for State Senator in LD 18 and a Political Committee Statement of Organization listing Cortes as Chairman and Treasurer was filed in the Secretary of State’s Office. (Exhibit 2). Cortes testified that Western was her chief volunteer and she doesn’t know anyone else who is working on her campaign.  She has put $500 of her own money in a Wells Fargo Bank account for her campaign but has not spent any of the money and has not done any fund raising.

On July 27, 2011, Republican Jerry Lewis, (“Lewis”) announced that he was running as a candidate for State Senator in LD 18.

Petitions were circulated nominating Cortes as a candidate in the recall election. Cortes, accompanied by Western, personally circulated one obtaining a page and one-half of signatures.  

Franklin Bruce Ross, the plaintiff in Ross v. Bennett, Maricopa County Cause No. CV 2011-011864, an unsuccessful attempt to stop Pearce’s recall election, circulated nomination petitions to place Cortes’s name on the recall election ballot.  He testified that both he and his wife strongly support Pearce, that he has donated money to Pearce’s election campaign and to his recall election campaign, and although he has not met Cortes, he carried petitions for her because the recall is “being pushed by outsiders, namely Randy Parraz,” and “Lewis came in through the back door.”


Patricia “Pat” Oldroyd, a LD 18 Precinct Committeewoman, who proposed a resolution at an LD 19 Republican committee meeting supporting Pearce in the recall election (Exhibit 10), also carried nominating petitions for Cortes.  She does not know Cortes either.

Suzanne Dreher, a paid petition circulator, testified that she was hired by Petition Pros to circulate nominating petitions for Cortes and that her supervisor, Diane Burns, told her to advise Pearce supporters that signing the Cortes petition would actually help Pearce get reelected by diverting or diluting the vote.  A tape recording was played at the hearing on which Ms. Dreher told at least one Pearce supporter to sign the petition because it would help Pearce get elected by dividing the vote.  

 
On September 9, 2011, Western turned in nominating petitions to place Cortes’s name on the ballot for the recall election.  The nominating petitions were legally sufficient to qualify Cortes as a candidate in the recall election.  

Western testified that he is not Cortes’s campaign manager, but rather a helper. When he turned in Cortes’s nominating petitions he was the only volunteer for Cortes, but now four volunteers are helping plan for a debate. He testified that he neither knew who manufactured, paid for, and erected campaign signs supporting Cortes nor who paid for the professional petition circulators.

Until September 28, 2011, Cortes had not given an interview to the press. She testified that she has seen the signs supporting her in various locations in LD 18, but has no idea who put them up or paid for them.  She said she has no idea who paid Petition Pros to circulate her petitions; she doesn’t know any of her volunteers other than Western; has not conducted any fund raising activities; and the only person she has talked to regarding her campaign is Western. Cortes testified that she is working on a website with Western but does not know who her website designer is.  Western wrote a press release for her (Exhibit 8) but she does not know who helped him with it.  Exhibit 8 is a press release allegedly authored by “Paul Revere” who in later testimony was identified as Doug Arnt. Cortes had not seen the press release before the hearing.


 Cortes testified that she is running because Pearce has been too harsh in his treatment of illegal immigrants.


During the all-day hearing, no one impugned Cortes’s honesty or integrity.  The court finds that she is genuinely opposed to what she believes is Pearce’s harsh legislative treatment of and comments about illegal Hispanic immigrants.   Cortes, a 59-year old retiree from Motorola, who has never run for elective office and places a very high value on her privacy, is far from a prototypical candidate for the Arizona Senate.

Karen Osborne, the County Recorder’s Director of Elections testified that 70,000 ballots have been printed for the recall election at a cost of $67,022.00. On September 23, 2011, the County Recorder mailed 102 absentee ballots to military personnel and persons who are out of the country, as required by A.R.S. §16-523.  As of the hearing date two absentee ballots had been cast. On October 13, 2011,  28,800 early voting ballots are scheduled to be mailed. Plaintiff filed this action at 5:04 p.m. on September 23, 2011, but there is no indication in the court file as to when it was served on the defendants. The court assumes that it was not served on Maricopa County until after the military and overseas ballots had been mailed.

The court finds that Ms. Cortes was persuaded to sign her Political Committee Statement of Organization and run for the Senate by Western, a Pearce supporter. The evidence was crystal clear that without Western’s assistance, and that of others who have circulated nominating petitions and erected signs supporting Cortes, her name would not be on the recall election ballot. It is also clear that those who have assisted Cortes have done so to divert votes from Lewis for Pearce’s benefit.  

Cortes credibly testified that she has relied totally on Western in connection with her campaign to date and knew of no other volunteers.  The court does not find Western credible. His testimony that he has no idea who designed, posted, and paid for campaign signs supporting Cortes or who paid the professional petition circulators is too improbable to be believed.  

The court finds that Pearce supporters recruited Cortes, a political neophyte, to run in the recall election to siphon Hispanic votes from Lewis to advance Pearce’s recall election bid. The court finds that without the support Cortes has received from Pearce supporters, particularly Western, the chair of the East Valley Tea Party, she would have had no chance of qualifying as a candidate in the recall election or organizing and running any kind of a political campaign. The court finds no wrongdoing by Cortes herself.

The court must decide two legal questions; i.e. does the recruitment of a diversionary or sham candidate by Pearce supporters and/or the East Valley Tea Party constitute election fraud sufficient to cause the court to take some action and, if so, what action, as a practical matter, can the court order? 

A.   Sham Candidacy

Plaintiff emphasizes that the fraud in this case was putting Cortes name on the ballot in violation of Article VII, §12 of the Arizona Constitution and A.R.S. §16-1006 ((A) (3) because she is a sham candidate. 

In Arizona Green Party v. Bennett, 2010 WL 3614649 (D.Ariz.2010), U.S. District Court Judge David G. Campbell expressed the opinion that Article 7 Section 12 of the Arizona Constitution, which requires that the laws of Arizona secure the purity of elections, does not grant citizens a private right of action, but, rather, charges the legislature with ensuring the purity of elections.

Plaintiff relies on the Supreme Court’s opinion in Griffin v. Buzard, 86 Ariz. 166, 342 P.2d 201 (1939), a case in which A.P. (Jack) Buzard won the Democratic Party primary election for a seat on the Corporation Commission: and the general election in which he was unopposed, He was opposed in the primary election by William A. (Bill) Brooks and William T. (Bill) Brooks, among others.  Plaintiffs claimed that William T (Bill) Brooks was an illegal candidate because of defects in his nomination papers and because people were deceived into voting for a different person than they intended to vote for in violation of A.R.S. §16-1307 (a) (3).  The supreme court said:

“…courts have consistently frowned upon the fraudulent device or contrivance of running a diversionary candidate of the same or similar name such as is here alleged.”  86 Ariz. 166, 173.


Cases from other jurisdictions have also discussed various types of “sham candidates.” 

In Ruck v. Greene County Board of Elections, 24 Misc.3d 1232(A), 901 N.Y.S.2d 902, 2009 WL 2413836  (N.Y. Sup. Ct. Greene Co. 2009). Linda H. Overbaugh was a candidate in the Republican primary for the Greene County Legislature. Another candidate was listed as Linda L. Overbaugh, a retiree who never consented to run for election and was not aware that petitions were being circulated on her behalf. The court enjoined the printing of ballots containing Linda L. Overbaugh’s name.

In West v. Ficano, 2007 WL 627875 (E.D. Mich. 2007), a pro per plaintiff alleged that defendants placed a fictitious candidate on the Republican primary ballot for Wayne County Executive.  The case was dismissed on defendants’ motions to dismiss and for summary judgment because even the district court judge’s generous reading of plaintiff’s complaint  could not discern a claim for relief.

Those three cases involved deception or outright fraud in running candidates with similar or fictitious names, which is not our case.
 Cortes does not have a deceptively similar name to Lewis and she has legally qualified to run.

In Smith v. Cherry, 489 F.2d 1098 (7th Cir. 1973) Cherry, an incumbent state senator, ran for re-election in the Democratic primary and after he won, he withdrew and the Democratic Ward Committee designated a new candidate for the general election.  Plaintiffs sued on behalf of Palmer who had lost to Cherry in the primary claiming that Cherry was a sham candidate because he did not intend to run in the general election.   The district court dismissed plaintiffs’ complaint based on its reluctance to require a special election. 

The Seventh Circuit reversed stating that if the plaintiffs could prove an agreement that Cherry would be a stand-in candidate and a reasonable probability that Cherry’s sham candidacy affected the outcome of the election, then the district court should order a new primary and general election, saying in part:

“Put another way, Cherry’s name on the ballot was said to be a sham intended to deceive the voters.  Those who thought they were voting for Cherry were as a practical matter voting for whomever the Committeemen might thereafter select; in effect, votes intended for Cherry were really votes for Palmer.  This deception on the fact of the ballot clearly debased the rights of all voters in the election. Such an abridgment of the right to vote is impermissible…” 489 F.2d 1098, 1101.

This is not our case either as there is no evidence that Cortes would not serve if elected..

Although the court finds that Cortes was “recruited” to run by Western, at the behest of Pearce supporters, to divert votes from Lewis for Pearce’s benefit, this court is not convinced that courts should examine and be the final arbiter of the motives political candidates may have for running for election, unless they jump out at one as in Griffin, Ruck, West, and Smith, supra. Mediating against a finding of fraud is that at least the paid petition circulators were clear about their intent when asked how signing the petition would affect Pearce. The fact that nothing was hidden by theses petition gatherers makes it difficult for the court to find fraud. 

Cortes testified that she now intends to campaign, has a website, gave one interview to the press on September 27, 2011, and plans to appear at a candidates’ forum this week. Whether that is because of her desire to serve in the Arizona Senate or because plaintiff has alerted her, only she knows for sure and it is not this court’s job decide this case by speculating on her motive.

The court assumes that candidates have run for office for less than the noble motive of serving the public, which could include getting a better paying job, pension benefits, achieving a position of perceived importance, boredom, or no reason at all.  Divining candidates’ motives and acting on them is more properly the role of the voters.  Plaintiff’s remedy is through the ballot box and not the courts.

B. The Court’s Authority

Plaintiff’s suggestions that the court strike Cortes’ name from the ballots and reprint and re-mail them to the military and overseas voters or strike her name and place copies of the order in all polling places present practical difficulties because of the extremely short time frame set by the legislature on various steps of the electoral process.  A critical benchmark for election officials is the date that absentee ballots must to be mailed to the military and persons living abroad.  That date in this case was 5:00 p.m. on September 23, 2011, and this case was not filed until 5:04 p.m. on September 23, 2011, after 102 ballots had been mailed.  Ms. Cortes filed her nominating petitions on September 9, 2011, which left plaintiff only nine business days to investigate the facts, engage counsel and file this action, an extremely short period of time to act decisively, but not unusual in election law.  

In Weaver v. Bonner, 309 F.2d 1312 (11th Cir. 2002) Georgia’s restriction on free speech in a judicial election were challenged.  Although the 11th Circuit found a violation of the First Amendment it also held that there were no extraordinary circumstances to require a special election for the losing candidate because the voters were free to vote for the candidate of their choice.  Nor does the court find extraordinary circumstances here which call for the ballots to be reprinted and re-mailed.

In Hutchinson v. Miller, 797 F.2d 1279 (4th Cir. 1986) the court said the following in declining to order a recount in a state election where irregularities were claimed:

“… federal courts are ill-equipped to monitor the details of elections and resolve actual disputes born of the political process. As one court had noted,’[w]ere we to embrace plaintiff’s theory, this court would henceforth be thrust into the details of virtually every election, tinkering with the state’s election machinery, reviewing petitions, election cards, vote tallies, and certificates of election for all manner of error and insufficiency….”   797 F.2d  1279, 1286.

Finally in Duncan v. Poythress, 657 F.2d.691 (5th Cir. 1981), another case where an elected official resigned so that his successor could be appointed the court said:

“Qualified citizens not only have a constitutionally protected right to vote, …., but also have the right to have their votes counted, …., a right which can neither be denied outright,… not destroyed by alteration of ballots,… nor diluted by ballot both stuffing.” (citations omitted).. 657 F.2d 691, 700.

That is the case here.  Two citizens have already voted. By the time new ballots could be printed and mailed to military and overseas voters, more may have voted. The court cannot take the chance that any voter will be disenfranchised by its ruling.

A concomitant right of our citizens is to run for elective office without having their 

motives examined by the court absent a clear case of fraud.

October 3, 2011







_______________________







Edward O. Burke, Judge

ALERT:  Effective September 1, 2011, the Arizona Supreme Court Administrative Order 2011-87 directs the Clerk's Office not to accept paper filings from attorneys in civil cases.  Civil cases must still be initiated on paper; however, subsequent documents must be eFiled through AZTurboCourt unless an exception defined in the Administrative Order applies.
� Nor does it resemble the Congressional election campaign of a candidate, played by Eddie Murphy, running with the endorsement of the Silver Foxes, a seniors group, as “Jeff Johnson, a name you can trust,” in place of the recently deceased incumbent of the same name in “The Distinguished Gentleman.”  (Paramount Pictures 1992).
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