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			“Trump Allies Have a Plan to Hurt Biden’s Chances: Elevate Outsider Candidates”
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NYT:





Allies of Donald J. Trump are discussing ways to elevate third-party candidates in battleground states to divert votes away from President Biden, along with other covert tactics to diminish Democratic votes.




They plan to promote the independent candidate Robert F. Kennedy Jr. as a “champion for choice” to give voters for whom abortion is a top issue — and who also don’t like Mr. Biden — another option on the ballot, according to one person who is involved in the effort and who, like several others, spoke on the condition of anonymity to discuss the plans.




Trump allies also plan to amplify the progressive environmental records of Mr. Kennedy and the expected Green Party candidate, Jill Stein, in key states — contrasting their policies against the record-high oil production under Mr. Biden that has disappointed some climate activists.




A third parallel effort in Michigan is meant to diminish Democratic turnout in November by amplifying Muslim voters’ concerns about Mr. Biden’s support for Israel’s war in Gaza. Trump allies are discussing running ads in Dearborn, Mich., and other parts of the state with large Muslim populations that would thank Mr. Biden for standing with Israel, according to three people familiar with the effort, which is expected to be led by an outside group unaffiliated with the Trump campaign….
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Taylor Lorenz for WaPo:





Hundreds of political and news content creators, along with activists, meme account administrators and journalists, have signed an open letter to Meta asking the company to reverse its decision to limit the reach of accounts posting “political content” on Threads and Instagram.




Meta announced in February that it no longer would recommend content about politics and social issues on the two social media platforms, which have tens of millions of users in the United States.




The decision has alarmed users who post about social issues, including LGBTQ rights, women’s rights, racial inequality and disability. And independent journalists and content creators say they’ve struggled to reach their audiences in recent weeks since the change was rolled out. The limits, they say, have significantly affected creators who are Black, female, disabled and LGBTQ.
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			“Why Trump’s ‘hush money’ case is bigger than hush money; The judge indicates that this might be another case of election interference. Could it have affected the outcome?”
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Aaron Blake for WaPo:





But that last shorthand might not be totally apt, if a Monday letter from the judge in the case is any measure. Indeed, New York Supreme Court Justice Juan Merchan seems to indicate that what we really have is a third election interference case.




“The allegations are in substance, that Donald Trump falsified business records to conceal an agreement with others to unlawfully influence the 2016 presidential election,” Merchan summarizes in laying out the process for jury selection, which is set to begin Monday.




Merchan isn’t exactly rewriting the charges against Trump. But the characterization is a reminder that there’s more at stake here than Trump’s alleged affair with adult film actress Stormy Daniels, hush money or even allegedly breaking the law by hiding the hush money paid to Daniels. (Those particulars are salacious but seemingly small-bore compared with Trump’s other three indictments.)




What we also have is an alleged plot to illegally obscure damaging information to benefit the winning candidate in a very close election. And given how close that election was, it’s hardly ridiculous to wonder what effects this alleged crime may have had on the country’s course.




But could it possibly have swung the 2016 race?




That’s unknowable. But there are a couple of things we can say.
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The following is a guest post from Travis Crum:





Next week, the Supreme Court will consider whether to grant cert in Cascino v. Nelson. The question presented in Cascino is whether Texas’s law allowing any voter who is sixty-five or older to request an absentee ballot violates the Twenty-Sixth Amendment, which prohibits age discrimination in voting. The Cascino litigation has been ongoing since the 2020 election cycle—when the COVID-19 pandemic heightened the case’s immediate stakes—and the Fifth Circuit’s initial decision upholding this facially discriminatory law attracted substantial attention. As I argued back in 2020, the Fifth Circuit’s egregiously wrong decision should be reversed.




Here, I want to highlight a different point: Cascino presents a rare situation when the relevant constitutional provision was adopted during the lived experiences of some of the Justices. Indeed, some Justices were teenagers at the time and were enfranchised earlier than they otherwise would have been due to its ratification. The Twenty-Sixth Amendment allowed Justice Sotomayor to vote in the 1972 presidential election and Chief Justice Roberts to vote in the 1974 midterm election. And although they weren’t directly affected by it, Justices Thomas and Alito were in college during the Twenty-Sixth Amendment’s ratification debate. For once in our age of originalism, we have originalists present during the drafting and ratification of the relevant constitutional provision.




In the cert-stage briefing, the parties are implicitly advancing different forms of originalist argument. Texas is essentially making an original expected application argument based on the underlying rationale for the Twenty-Sixth Amendment’s adoption. During the Vietnam War, the federal government drafted men who were eighteen years old. However, in all but a handful of States, citizens needed to be twenty-one years old to vote. Congress responded to the criticism that those sent to fight in Southeast Asia should be old enough to vote by lowering the voting age to eighteen when it reauthorized the Voting Rights Act in 1970. But in Oregon v. Mitchell, a deeply fractured Court concluded that Congress could lower the voting age only in federal elections—not state elections. The Court’s decision, however, risked chaos, as States were not prepared to run elections with a bifurcated electorate. Accordingly, Congress promptly proposed and the States quickly ratified the Twenty-Sixth Amendment in 1971. Texas focuses on this history to claim that the Twenty-Sixth Amendment’s raison d’etre was to lower the voting age to eighteen. And because absentee ballots were rare in the 1970s, Texas’s argument goes, the right to vote is not implicated in this case.




By contrast, the plaintiffs pitch their argument based on original meaning. That is, the right to vote includes all steps in registering and casting a ballot. Furthermore, the plaintiffs claim that the Twenty-Sixth Amendment should be read in pari materia with the Fifteenth, Nineteenth, and Twenty-Fourth Amendments. Making the “right to vote” contingent on the timing of the relevant Amendment, as Texas would contend, risks different definitions for the same phrase based on the electoral rules in place in 1870, 1920, 1964, and 1971. To use one deeply problematic example of Texas’s argument: because secret ballots were not used during Reconstruction, it would be constitutionally permissible for a State to provide a secret ballot to only white voters.




If the Court were to grant cert in Cascino, the oral argument and opinion(s) would be a fascinating insight into how originalist arguments would function in a world with constitutional amendments. Would original expected application or original meaning prevail? Would it matter what Justice Thomas personally thought the Twenty-Sixth Amendment accomplished in 1971? What about Justice Alito’s recollection about and familiarity with absentee voting while he was in college? In a similar vein, Cascino would provide a useful exemplar of how the Court would react if Article V were revived and new constitutional amendments were ratified. If, hypothetically, our nation were to adopt a “real right to vote,” Cascino could illuminate how best to craft a legislative record and frame a public debate.




This is the third time the Court will consider whether to hear Cascino, though it is the first time the case is up on the normal—as opposed to shadow—docket. This time, the stakes are lower given the pandemic’s end, and the case has attracted—with one notable exception—less attention than in 2020. Nevertheless, Cascino raises important questions about originalism and the meaning of the Constitution’s voting rights amendments. Here’s hoping the third time’s a charm.
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Laura Brill and Lisa Cohen explain that not all “automatic voter registration” is the same.
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Looking forward to this conversation:




By the People, For the People: Conversations on Safeguarding Democracy – Tickets Required




Town and Gown




[image: ]



Sunday, Apr 21




1:30 PM – 2:30 PM




Event Description




Sometimes it’s hard to tell if it’s normal for each generation to feel like it’s on the verge of political, climate, or economic apocalypse, or if things really are currently worse than they’ve ever been. The 2024 election feels like the most urgent race in decades, with democracy on the line. How did we get here? What is the path forward? And what does this year’s election mean for the future of our country, no matter the outcome?




Richard Hasen




Michael Isikoff




Daniel Klaidman




Seema Mehta




Tina Nguyen
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		As we get closer to the end of the spring semester and into the summer, ELB contributors will be taking one or two week stints as ELB primary bloggers. This gives me a chance to get a bit of a… Continue reading 	
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		Al.com:




Alabama Secretary of State Wes Allen has notified the state and national Democratic parties that the scheduled date of the Democratic National Convention is a few days after the deadline for the party to put its nominees for president… Continue reading 	
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		Press Enterprise:




On or before the March 5 primary, 104 voters in Orange, Riverside and San Bernardino counties mailed their ballots.



Legally, those ballots should have been counted, barring a problem like a ballot envelope signature not matching… Continue reading 	
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		NYT:




Two right-wing political operatives who used a robocall campaign to try to discourage Black New Yorkers from voting in the 2020 election will pay up to $1.25 million for their actions, the New York State attorney general’s office announced … Continue reading 	
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		BAN on the Vince Fong case.	
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		Zachary Roth:




As the Republican National Committee ramps up plans to monitor the polls for illegal voting this fall, the national party is increasingly working with a loose network of anti-fraud extremists who have been found to routinely spread… Continue reading 	
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		The Independent:




A Wisconsin senate candidate, who has been endorsed by 77-year-old Donald Trump, has suggested that nursing home residents are too old to vote, new audio has revealed.



Republican Eric Hovde, 60, recently appeared on the conservative Guy Benson … Continue reading 	
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		Honored to be speaking next week:



50th Anniversary



David W. Peck Lecture & Dinner



April 18, 2024



Senior Peck Medal Recipient and Lecturer



Professor Richard Hasen



UCLA Law School



“How Can We Safeguard American Democracy?”



Americans are up in arms… Continue reading 	
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		A Real Right to Vote
[image: A Real Right to Vote]A Real Right to Vote: How a Constitutional Amendment Can Safeguard American Democracy

Now available from Princeton University Press!

Read the Kirkus Review

NEW!  Book tour information

Watch book discussion on Morning Joe

Order at Amazon, Barnes and Noble, Bookshop


Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It
[image: Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It]Cheap Speech: How Disinformation Poisons Our Politics--and How to Cure It (Yale University Press, 2022) 

Cheap Speech book website

Named one of the best books on disinformation by the New York Times


Election Law–Cases and Materials
[image: Election Law–Cases and Materials]Election Law–Cases and Materials (7th edition, Carolina Academic Press, 2022) (with Daniel Hays Lowenstein, Daniel P. Tokaji, and Nicholas O. Stephanopoulos)



2023 Casebook Supplement (Free)


Election Meltdown
[image: Election Meltdown book cover]Election Meltdown: Dirty Tricks, Distrust, and the Threat to American Democracy 
(Yale University Press, 2020)


Legislation, Statutory Interpretation, and Election Law: Examples & Explanations
[image: Legislation, Statutory Interpretation, and Election Law: Examples & Explanations]Legislation, Statutory Interpretation, and Election Law: Examples & Explanations (2d ed. Wolters Kluwer, 2020)
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		The ELB Podcast
[image: The ELB Podcast]Season 5, Episode 6 A Real Right to Vote (Rick Hasen & Erwin Chemerinsky)

Season 5, Episode 5 Trump, The Supreme Court, and the Shadow Docket (Steve Vladeck)

Season 5, Episode 4 Protecting Democracy in 2024...and 2025 (Ian Bassin & Jess Marsden

Season 5, Episode 3 The Trump Prosecutions, the First Amendment, and Election Interference (Genevieve Lakier and Eugene Volokh)

Season 5, Episode 2 The Roberts Court and American Democracy (Joan Biskupic)

Season 5, Episode 1 The Trump Indictments, the 2024 Elections, and Public Peace

Season 4, Episode 10 U.S. Democracy and the Independent State Legislature Theory after Moore v. Harper

More podcast episodes ›
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U.S. v. Trump Will Be the Most Important Case in Our Nation’s History, Slate, August 1, 2023
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There Are Still Two Major Legal Threats to the Voting Rights Act, Slate, June 12, 2023

John Roberts Throws a Curveball, New York Times, June 8, 2023

There’s Unsettling New Evidence About William Rehnquist’s Views on Segregation, Slate, June 1 2023 (with Dahlia Lithwick)

The Urgent Warning That Got Cut from a Supreme Court Opinion 20 Years Ago, Slate, May 30, 2023

What the Court’s Would Do If the Succession Fire Played Out in Real Life, Slate, May 15, 2023
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How Supreme Court Radicalism Could Threaten Democracy Itself, Slate, Mar. 8, 2022
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Election Reform: Past, Present, and Future in Oxford Handbook of American Election Law (Eugene Mazo, ed., forthcoming 2023), draft available: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4218256

Identifying and Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary United States, 135 Harvard Law Review Forum 265 (2022)

Research Note: Record Election Litigation Rates in the 2020 Election: An Aberration or a Sign of Things to Come?, Election Law Journal, https://www.liebertpub.com/doi/epdf/10.1089/elj.2021.0050 (2022)

Optimism and Despair About a 2020 “Election Meltdown” and Beyond, 100 Boston University Law Review Online 298 (2020) (part of symposium on my book, Election Meltdown)

Three Pathologies of American Voting Rights Illuminated by the COVID-19 Pandemic, and How to Treat and Cure Them, Election Law Journal (2020)
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Persily – Social Media and Democracy
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(Cambridge Press, 2020)
 by Nathaniel Persily and Joshua A. Tucker


Pildes – The Law of Democracy
[image: Pildes – The Law of Democracy]The Law of Democracy: Legal Structure of the Political Process, 6th ed. 
(Foundation Press, 2022) 
by Samuel Issacharoff,  Pamela S. Karlan, Richard H. Pildes, Nathaniel Persily, and Franita Tolson


Tokaji – Election Law in a Nutshell
[image: Tokaji – Election Law in a Nutshell]Election Law in a Nutshell (2d ed., West Academic Publishing, 2017)

by Daniel P. Tokaji
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Franita Tolson and Edward Foley
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