
		
		
				
			
				

	Subscribe by Email

		

	


			
				Election Law Blog

				The law of politics and the politics of law

			

			
				
					Menu
					Skip to content
						About
	Rick Hasen
	About Rick Hasen
	Books by Rick Hasen
	Rick’s Academic Articles
	Rick’s Commentaries and Op-Eds
	The ELB Podcast



	ELB Contributors
	Election Law Resources
	Archives by Month or Category


					
				
					Search for:
					
				
				
			
				
			

		

		

	
		
					
							
	
		
				
			“Overcoming Racial Harms to Democracy from Artificial Intelligence”
		

		
		
			April 10, 2024, 4:58 pmUncategorizedAI, Artificial Intelligence, bias, deepfake, pluralismSpencer Overton					

	


		
		





I posted this paper to SSRN, which will be published in the Iowa Law Review.  The abstract is below: 





While the United States is becoming more racially diverse, generative artificial intelligence and related technologies threaten to undermine truly representative democracy. Left unchecked, AI will exacerbate already substantial existing challenges, such as racial polarization, cultural anxiety, antidemocratic attitudes, racial vote dilution, and voter suppression. Synthetic video and audio (“deepfakes”) receive the bulk of popular attention—but are just the tip of the iceberg. Microtargeting of racially tailored disinformation, racial bias in automated election administration, discriminatory voting restrictions, racially targeted cyberattacks, and AI-powered surveillance that chills racial justice claims are just a few examples of how AI is threatening democracy. Unfortunately, existing laws—including the Voting Rights Act—are unlikely to address the challenges. These problems, however, are not insurmountable if policymakers, activists, and technology companies act now. This Article asserts that AI should be regulated to facilitate a racially inclusive democracy, proposes novel principles that provide a framework to regulate AI, and offers specific policy interventions to illustrate the implementation of the principles. Even though race is the most significant demographic factor that shapes voting patterns in the United States, this is the first article to comprehensively identify the racial harms to democracy posed by AI and offer a way forward.
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Andrew Appel blogs.
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You can watch this important conversation with Sophia Lin Lakin (ACLU), Spencer Overton (George Washington University Law School), and Sonni Waknin (UCLA Voting Rights Project), moderated by me, at this link.











See also Spencer Overton’s comments on the panel.
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NYT:





Allies of Donald J. Trump are discussing ways to elevate third-party candidates in battleground states to divert votes away from President Biden, along with other covert tactics to diminish Democratic votes.




They plan to promote the independent candidate Robert F. Kennedy Jr. as a “champion for choice” to give voters for whom abortion is a top issue — and who also don’t like Mr. Biden — another option on the ballot, according to one person who is involved in the effort and who, like several others, spoke on the condition of anonymity to discuss the plans.




Trump allies also plan to amplify the progressive environmental records of Mr. Kennedy and the expected Green Party candidate, Jill Stein, in key states — contrasting their policies against the record-high oil production under Mr. Biden that has disappointed some climate activists.




A third parallel effort in Michigan is meant to diminish Democratic turnout in November by amplifying Muslim voters’ concerns about Mr. Biden’s support for Israel’s war in Gaza. Trump allies are discussing running ads in Dearborn, Mich., and other parts of the state with large Muslim populations that would thank Mr. Biden for standing with Israel, according to three people familiar with the effort, which is expected to be led by an outside group unaffiliated with the Trump campaign….
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Taylor Lorenz for WaPo:





Hundreds of political and news content creators, along with activists, meme account administrators and journalists, have signed an open letter to Meta asking the company to reverse its decision to limit the reach of accounts posting “political content” on Threads and Instagram.




Meta announced in February that it no longer would recommend content about politics and social issues on the two social media platforms, which have tens of millions of users in the United States.




The decision has alarmed users who post about social issues, including LGBTQ rights, women’s rights, racial inequality and disability. And independent journalists and content creators say they’ve struggled to reach their audiences in recent weeks since the change was rolled out. The limits, they say, have significantly affected creators who are Black, female, disabled and LGBTQ.
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			“Why Trump’s ‘hush money’ case is bigger than hush money; The judge indicates that this might be another case of election interference. Could it have affected the outcome?”
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Aaron Blake for WaPo:





But that last shorthand might not be totally apt, if a Monday letter from the judge in the case is any measure. Indeed, New York Supreme Court Justice Juan Merchan seems to indicate that what we really have is a third election interference case.




“The allegations are in substance, that Donald Trump falsified business records to conceal an agreement with others to unlawfully influence the 2016 presidential election,” Merchan summarizes in laying out the process for jury selection, which is set to begin Monday.




Merchan isn’t exactly rewriting the charges against Trump. But the characterization is a reminder that there’s more at stake here than Trump’s alleged affair with adult film actress Stormy Daniels, hush money or even allegedly breaking the law by hiding the hush money paid to Daniels. (Those particulars are salacious but seemingly small-bore compared with Trump’s other three indictments.)




What we also have is an alleged plot to illegally obscure damaging information to benefit the winning candidate in a very close election. And given how close that election was, it’s hardly ridiculous to wonder what effects this alleged crime may have had on the country’s course.




But could it possibly have swung the 2016 race?




That’s unknowable. But there are a couple of things we can say.
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		The following is a guest post from Travis Crum:




Next week, the Supreme Court will consider whether to grant cert in Cascino v. Nelson. The question presented in Cascino is whether Texas’s law allowing any voter who is… Continue reading 	




	
	
		
			


				
							
	
		
				
			Why Is California Preregistration of 17-year-olds So They Are Ready to Vote at Age 18 Stuck at a Low 15% Despite “Automatic Voter Registration?”
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		Laura Brill and Lisa Cohen explain that not all “automatic voter registration” is the same.	




	
	
		
			


				
							
	
		
				
			Speaking on April 21 Panel at the L.A. Times Book Festival on My New Book, “A Real Right to Vote”
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		Looking forward to this conversation:



By the People, For the People: Conversations on Safeguarding Democracy – Tickets Required



Town and Gown







Sunday, Apr 21



1:30 PM – 2:30 PM



Event Description



Sometimes it’s hard to tell if it’s normal for… Continue reading 	
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		As we get closer to the end of the spring semester and into the summer, ELB contributors will be taking one or two week stints as ELB primary bloggers. This gives me a chance to get a bit of a… Continue reading 	
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		Al.com:




Alabama Secretary of State Wes Allen has notified the state and national Democratic parties that the scheduled date of the Democratic National Convention is a few days after the deadline for the party to put its nominees for president… Continue reading 	
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		Press Enterprise:




On or before the March 5 primary, 104 voters in Orange, Riverside and San Bernardino counties mailed their ballots.



Legally, those ballots should have been counted, barring a problem like a ballot envelope signature not matching… Continue reading 	
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		NYT:




Two right-wing political operatives who used a robocall campaign to try to discourage Black New Yorkers from voting in the 2020 election will pay up to $1.25 million for their actions, the New York State attorney general’s office announced … Continue reading 	
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		BAN on the Vince Fong case.	
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Recent Books by Rick Hasen
			

		A Real Right to Vote
[image: A Real Right to Vote]A Real Right to Vote: How a Constitutional Amendment Can Safeguard American Democracy

Now available from Princeton University Press!

Read the Kirkus Review

NEW!  Book tour information

Watch book discussion on Morning Joe

Order at Amazon, Barnes and Noble, Bookshop


Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It
[image: Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It]Cheap Speech: How Disinformation Poisons Our Politics--and How to Cure It (Yale University Press, 2022) 

Cheap Speech book website

Named one of the best books on disinformation by the New York Times


Election Law–Cases and Materials
[image: Election Law–Cases and Materials]Election Law–Cases and Materials (7th edition, Carolina Academic Press, 2022) (with Daniel Hays Lowenstein, Daniel P. Tokaji, and Nicholas O. Stephanopoulos)



2023 Casebook Supplement (Free)


Election Meltdown
[image: Election Meltdown book cover]Election Meltdown: Dirty Tricks, Distrust, and the Threat to American Democracy 
(Yale University Press, 2020)


Legislation, Statutory Interpretation, and Election Law: Examples & Explanations
[image: Legislation, Statutory Interpretation, and Election Law: Examples & Explanations]Legislation, Statutory Interpretation, and Election Law: Examples & Explanations (2d ed. Wolters Kluwer, 2020)


Recent ELB Podcast Episodes
			

		The ELB Podcast
[image: The ELB Podcast]Season 5, Episode 6 A Real Right to Vote (Rick Hasen & Erwin Chemerinsky)

Season 5, Episode 5 Trump, The Supreme Court, and the Shadow Docket (Steve Vladeck)

Season 5, Episode 4 Protecting Democracy in 2024...and 2025 (Ian Bassin & Jess Marsden

Season 5, Episode 3 The Trump Prosecutions, the First Amendment, and Election Interference (Genevieve Lakier and Eugene Volokh)

Season 5, Episode 2 The Roberts Court and American Democracy (Joan Biskupic)

Season 5, Episode 1 The Trump Indictments, the 2024 Elections, and Public Peace

Season 4, Episode 10 U.S. Democracy and the Independent State Legislature Theory after Moore v. Harper

More podcast episodes ›


Recent Op-Eds & Commentaries by Rick Hasen
			Terrifying Reports About Trump’s Plans for a Second Term Have One Bright Spot, Slate, November 7, 2023

The Supreme Court Needs to Make a Call on Trump’s Eligibility, The Atlantic, September 26, 2023

The Biggest Difference Between the Georgia Indictment and the Jan. 6 Indictment, Slate, August 15, 2023

Why Georgia Might Beat the Feds at Holding Trump Accountable, Los Angeles Times, August 8, 2023

U.S. v. Trump Will Be the Most Important Case in Our Nation’s History, Slate, August 1, 2023

John Roberts’ Big Complaint About Elena Kagan is Deeply Ironic, Slate, July 5, 2023

There’s a Time Bomb in Progressives’ Big Supreme Court Voting Case Win, Slate, June 27, 2023

There Are Still Two Major Legal Threats to the Voting Rights Act, Slate, June 12, 2023

John Roberts Throws a Curveball, New York Times, June 8, 2023

There’s Unsettling New Evidence About William Rehnquist’s Views on Segregation, Slate, June 1 2023 (with Dahlia Lithwick)

The Urgent Warning That Got Cut from a Supreme Court Opinion 20 Years Ago, Slate, May 30, 2023

What the Court’s Would Do If the Succession Fire Played Out in Real Life, Slate, May 15, 2023

Why It’s Fine that Fox and Dominion Settled, Slate, April 19, 2023

The Effort to Suppress the Vote is Spreading to the Republican Mainstream, Slate, April 11, 2023 (with Dahlia Lithwick)

Donald Trump Probably Should Not Have Been Charged with (This) Felony, Slate, April 4, 2023

Unfortunately, the Biggest Election Case of the Supreme Court Term Could Soon Be Moot, Slate, February 6, 2023

Meta is Bringing Trump Back to Facebook. It Should Keep Him on a Short Leash to Protect Democracy, Slate, January 25, 2023

I’ve Been Way More Worried About American Democracy Than I Am Right Now, Slate, November 14, 2022

The Courts are the Only Thing Holding Back Total Election Subversion, The Atlantic, November 2, 2022

An Arizona Court Seems to Think Voter Intimidation Isn’t Voter Intimidation, NBC News Think, November 1, 2022

The Supreme Court is Headed for a Self-Imposed Voting Caseload Disaster, Slate, October 26, 2022 (with Nat Bach)

The Truly Scary Part About the 1.6 Billion Conservative Donation, Slate, August 23, 2022 (with Dahlia Lithwick)

What the Critics Get Incredibly Wrong About the Collins-Manchin Election Bill, Slate, July 25, 2022

It’s Hard to Overstate the Danger of the Voting Case the Supreme Court Just Agreed to Hear, Slate, June 30, 2022

No One is Above the Law, and that Starts with Donald Trump, N.Y. Times, June 24, 2022

The Jan. 6 Committee Should Be Looking Ahead to Election Threats in 2024, Wash. Post, June 8, 2022

The One Group That Can Stop Elon Musk from Unbanning Trump on Twitter, Slate, May 10, 2022

Facebook and Twitter Could Let Trump Back Online. But He’s Still a Danger, Washington Post, Mar. 9, 2022

How Supreme Court Radicalism Could Threaten Democracy Itself, Slate, Mar. 8, 2022

How to Keep the Rising Tide of Fake News from Drowning Our Democracy, N.Y. Times, Mar. 7, 2022

North Carolina Republicans Ask SCOTUS To Decimate Voting Rights in Every State, Slate, Feb. 25, 2022

What Democrats Need From Mitch McConnell to Make an Election Reform Deal Worth It, Slate, Jan. 4, 2022

No One is Coming to Save Us from the ‘Dagger at the Throat of America,’ N.Y. Times, Jan. 7, 2022

More op-eds and commentaries by Rick ›



		Recent Academic Articles and Working Papers by Rick Hasen
			Nonprofit Law as a Tool to Kill What Remains of Campaign Finance Law: Reluctant Lessons from Ellen Aprill, 46 Loyola of Los Angeles Law Review (forthcoming 2023) (festschrift symposium honoring Ellen Aprill), draft available, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4353037

Election Reform: Past, Present, and Future in Oxford Handbook of American Election Law (Eugene Mazo, ed., forthcoming 2023), draft available: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4218256

Identifying and Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary United States, 135 Harvard Law Review Forum 265 (2022)

Research Note: Record Election Litigation Rates in the 2020 Election: An Aberration or a Sign of Things to Come?, Election Law Journal, https://www.liebertpub.com/doi/epdf/10.1089/elj.2021.0050 (2022)

Optimism and Despair About a 2020 “Election Meltdown” and Beyond, 100 Boston University Law Review Online 298 (2020) (part of symposium on my book, Election Meltdown)

Three Pathologies of American Voting Rights Illuminated by the COVID-19 Pandemic, and How to Treat and Cure Them, Election Law Journal (2020)

More academic articles by Rick Hasen ›
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		Gerkin – The Democracy Index
[image: Gerkin – The Democracy Index]The Democracy Index: Why Our Election System Is Failing and How to Fix It
by Heather K. Gerken


Persily – Social Media and Democracy
[image: Persily – Social Media and Democracy]Social Media and Democracy 
(Cambridge Press, 2020)
 by Nathaniel Persily and Joshua A. Tucker


Pildes – The Law of Democracy
[image: Pildes – The Law of Democracy]The Law of Democracy: Legal Structure of the Political Process, 6th ed. 
(Foundation Press, 2022) 
by Samuel Issacharoff,  Pamela S. Karlan, Richard H. Pildes, Nathaniel Persily, and Franita Tolson


Tokaji – Election Law in a Nutshell
[image: Tokaji – Election Law in a Nutshell]Election Law in a Nutshell (2d ed., West Academic Publishing, 2017)

by Daniel P. Tokaji


Podcasts by ELB Contributors
			

		Tolson – Free and Fair Podcast
[image: Tolson – Free and Fair Podcast]Free & Fair with Franita and Foley 

Franita Tolson and Edward Foley


Recent Articles by ELB Contributors
			Tabatha Abu El-Haj, Networking the Party: First Amendment Rights & the Pursuit of Responsive Party Government, 118 Colum. L. Rev. 1225 (2018).

Bruce E. Cain, Wendy K. Tam Cho, Yan Y. Liu & Emily R. Zhang, A Reasonable Bias Approach to Gerrymandering: Using Automated Plan Generation to Evaluate Redistricting Proposals, 59 Wm. & Mary L. Rev. 1521 (2018).

Edward B. Foley, Requiring Majority Winners for Congressional Elections: Harnessing Federalism to Combat Extremism (May 10, 2021). Ohio State Legal Studies Research Paper No. 61

Anita S. Krishnakumar, Cracking the Whole Code Rule (February 19, 2020). St. John’s Legal Studies Research Paper No. 20-0002, New York University Law Review, Forthcoming

Justin Levitt, Failed Elections and the Legislative Selection of Electors, 96 N.Y.U. L. Rev. 1052 (2021)

Derek T. Muller, Election Subversion and the Writ of Mandamus, William & Mary Law Review (forthcoming)

Spencer Overton, Power to Regulate Social Media Companies to Prevent Voter Suppression. GWU Legal Studies Research Paper No. 2020-23, GWU Law School Public Law Research Paper No. 2020-23, 53 U.C. Davis L. Rev. 1793 (2020)

Nicholas Stephanopoulos, The Sweep of the Electoral Power (October 20, 2020). Constitutional Commentary, Forthcoming, Harvard Public Law Working Paper No. 21-07
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