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New Try at Reining in Political Parties

By Frank Askin

o of New Jesey’'s mostindependeat
lavmalkers — one a Repubican, the
othe aDemocrat— haveintroducel a

bill that would curtail someof the power of
county political bosses.Not surprisngly,
party leacerssay the legislation would vio-
late the corstitutional rights of the
Demcratic and Republicanpariesto free
dom of asso@tion.

The opponents are relying on a literal
reading of an 18year-old U.S. Supreme
Court opinion which, on rereadng, appeas
to be a tale of constitutional litigation gone
awry.

In 1989, the Sypreme Cout, in a case
arising in Cdif omia, issueda unanmous
opinion that has been gererally readto hold
that pditical parties (including the
Denpcrats and Republicans) are private
asodationswhoseintemd compaition ard
operations are beyond governmentregula
tion. The decision, Eu v. San Frandsco
County Demogatic Committee jnvalidaied
severd provisionsof Californialaw goven-
ing the adivities and structureof political
parties in the stee. It hasalwaysseenmedto
methattheCdif omiaattorneygeneralmade
only a halfhearted attemptto defend the
Satute

In its opinion, the Cout ignoredthe
role tha maja patiesplay in govening us
— both in law and in fact. For example,
New Jasey political party commitees can
appointstatdegisldorswhenamenberdies
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or resgns from office The paries aso
choo® the membes of the county election
boadswho supervise our elections.We cer
tainly wouldn’t alow a truly private club
liketheElks orthelLeagueof WomenVoters
to do tha. (This is asicke from the fact that
anyonewith the barest knowledgeof how
govenment works in New Jergy knows
tha no oneges appointedto a judgeshipor
othe significant sate position without the
appovd of thecouny pditi cal boss)

The issue arises anav in New Jersey
beaus Sers. Loretta Weinberg, a
Democut, and DianeAllen, a Republi@n,
both of whomhavebeea long embrdled in
infighting with ther respedive countyparty
chars, joined to co-sponsor the Party
Democracy Act. Their legidation would
goven theprocediresthatpartycomnittees
haveto follow, including the adopton of a
congtitutionandbylaws, public disdosue of
thar membaship lists and use of voting
machines when they make appointnentsto
public office It's cetainly hardto find fault
with such regulaions.If the paty conmit-
tees are going to exacisesuch public func-
tions, why shouldn't the state requie that
they opeate in a fair andtranspaent man
ne?

Theproblemis caugdby the Suprene
Coutt’s opinion in Eu. Tha's whee the
Coutt ruled uncongtutional the California
law tha not only forbade political parties
from endasing ard campaignig for cand#
datesin the paty primaries but als regu-
lated the paries’ internd affairs, including
the compodtion andstructre of ther coun
ty committees

In Eu, the Court ruled that the state
defenchnt had failed to denonstrée any

“compelling intelest”in interfering with the
parties internal operdions On the other
hand, the opinion aso indicated that the
attorneygenerd of Cdifornia, whosejob it
was to defendthe staute, did not put up
much of afight. The states main argument
was thatit was promoting “’stable govern
ment and protecing votersfrom corfusion
andundueinfluene.” The Cout reponced
that“curbingintrapaty friction” wasnot a
comnrpelling interest. There is no indication
thatthe sate suggetedthatthe party bodies
were performing governnentfunctions

Tha histay seems to leave New
Jaseys Party Denocray Act in murky
waters.

If the Eu opinion is rea literally; it
seens to say thatthe state’s extersive regu-
laion of political partiesis uncansitutional
and, thus the PDA is a usdess effort to
improveon anirredeenable sysem

On the othe hand, Eu coud (and
shoutl) belimitedto political patiesthatdo
not performgovernnentalfunctions suchas
apponting thoe who supervie elections
andfilling vaanciesin public office.

The briefs filed by the State of
California in the Supeme Court mack no
mentionof anygovernnental fundions per-
formed by the partiesin California. In fact,
thebrief stated thatthe patieshave to abide
by thestatutory restrictionsonly if they wish
to partidpate in state-fundedprimary elec
tions

If Sens. Weinberg and Allen manage
to push thar bill through the Legidature
over the objections of powerful party lead
ers, maybe we will finally get to find out
wha the Supreme Court redly meantin the
Eucaz.l

This article is reprinted with permission from the DECEMBER 24, 2007 issue of the New Jersey Law Journal. ©2007 ALM Properties, Inc. Further duplication without permission is prohibited. All rights reserved.



