

Voting Rights and American Democracy – Dr. James Tucker

Class Hours:

Tuesdays and Thursdays from 4:40-5:55

Office Hours:
Before and after class; other days and times by appointment 


Cell: (703) 297-0485


jttarizona@aol.com 
Course materials:
The Law of Democracy: Legal Structure of the Political Process (2d ed. 2002)


Voting and the Spirit of American Democracy

The Struggle for Women’s Rights: Theoretical & Historical Sources (George Klosko & Margaret G. Klosko eds. 1999)




Reproduced materials (available from Alternative Reproductions)

Reading assignments are listed below.  Some assignments will ask you to “skim” the materials, which provide additional background information to place our primary materials into context.  We may discuss some of the materials you are asked to skim, as well as information contained in footnotes of assigned articles.  


For certain classes, you will read only those materials assigned to your designated group.

Grading:

Course grades will be based upon the following four components:





Attendance/class participation
(35%)





Paper #1, between 5-7 pages

(15%)





Paper #2, between 5-7 pages

(20%)





Paper #3, between 8-10 pages

(30%)

The course will include some introductory lectures on various subjects; however, the primary focus will be on class discussion, role-playing, and exercises on a variety of issues.  Consequently, regular attendance and participation is essential.  Grading for class participation is based not just on quantity, but the quality of your comments and involvement.       

Syllabus

Week 1:
Overview / Colonial and Early American Views on Representation


Tuesday, August 23, 2005

1. Overview

A. Overview of grading, attendance, papers

B. Review of assigned readings and syllabus

2. Discussion Topics:

A. Voting and the meaning of “representation”:  What do these terms mean?  How do the definitions of these terms control the scope of the rights that are protected?

3.
Assigned Readings:  None.



Thursday, August 25, 2005

1. Discussion Topics:

A. Colonial and early republican views on representation:  What did “representation” mean to the British at the time of the American Revolution?  The American colonists?  Citizens of the new American republic?  Whose definition was the right one?  Why?  



2.
Assigned Readings:

A. Read The Law of Democracy, pages 16-20.

B. Read excerpts from John Phillip Reid, The Concept of Representation in the Age of the American Revolution, pages 43-62.

C. Read excerpts from A Preface to Democratic Theory, pages 32-33.
D. Skim Redefining American Democracy, pages 366-371, 387-390, 406-409, 425-428.
Week 2: 
The quest for equal suffrage for African-Americans, women, and others



Tuesday, August 30, 2005

1.
Discussion Topics 

A. Voters in the new American republic:  Who could vote in the new American republic?  Who couldn’t?  What were the reasons given for excluding them?  Was their exclusion constitutional?  (Note:  this will be a recurring theme throughout the course) 
B. Expansion of the franchise:
How was the franchise expanded in the years leading up to the Civil War?  What groups were still excluded from the franchise?  Why?  



2.
Assigned Readings:

A. Read Linda Kerber, “Ourselves and Our Daughters Forever”: Women and the Constitution, 1787-1876, pages 24-31.
B. Read Voting and the Spirit of American Democracy, pages 18-28, 30-41, 54-81.


Thursday, September 1, 2005

1.
Discussion Topics 

A. Women and the right to vote:  What role did women play in securing the right to vote for African-Americans?  Did the Reconstruction Amendments secure the right to vote for women?  How did the Supreme Court interpret the right of women to vote?  Was the Court right?

B. The Reconstruction Amendments:  What rights did Congress intend to protect by the passage of the 13th, 14th, and 15th Amendments to the United States Constitution?  What rights were not encompassed by these Amendments?  Why?   

C. Who was protected by the Reconstruction Amendments:  Which groups of persons were included and which were excluded from the protections of the Reconstruction Amendments?  Why?  

2.
Assigned Readings:

A.
Read the Thirteenth, Fourteenth, and Fifteenth  Amendments (The Law of Democracy, pages App. 12-14).

C. Read the following pages in The Law of Democracy: Minor v. Happersett and notes 1-5 on pages 20-28; summary of Dred Scott v. Sanford beginning at note 7 on pages 29-31.

D. Read Declaration of Sentiments and Resolutions, Seneca Falls, pages 99-103 in The Struggle for Women’s Rights.

E. Read Frederick Douglass, Editorial in the North Star, pages 104-106 in The Struggle for Women’s Rights.

F. Skim excerpts from Tyranny of the Judiciary, pages 469-487.

Week 3:
Barriers to voting by racial and ethnic minorities:  Part I



Tuesday, September 6, 2005



1.
Discussion Topics:



A.
Barriers to voting:  What were the barriers to voting by racial and ethnic minority groups?  How did these barriers work?  Were the barriers lawful?  Why or why not?

B.
The federal response to voting barriers:  How did the federal courts respond to the barriers?  Congress?  The Executive Branch?  Was the response sufficient?  What else could have been done?  



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy:  introductory materials, Giles v. Harris, and notes 1-2, 4-6 on pages 90-97; Guinn v. United States, included in note 8 on pages 99-101; techniques for outright disenfranchisement on pages 101-102.

B. Skim Alabama’s literacy test on pages 120-124 of The Law of Democracy. 



Thursday, September 8, 2005



1.
Discussion Topics:

A. The state response to voting barriers:  What role did the states play in imposing voting barriers?  How successful were they?  How did the states respond to federal efforts?

2. Assigned Readings:

A. Read The White Primary Cases at notes 1-2 on pages 103-116; and examples of discretionary measures 117-120 in The Law of Democracy.

Week 4:
Barriers to voting by racial and ethnic minorities:  Part II / other barriers to voting 


Tuesday, September 13, 2005



1.
Discussion Topics:
See Week 3



2.
Assigned Readings:

A. Read Frederick Douglass, excerpts from The Lessons of the Hour.

B. Read Frederick Douglass, Reconstruction.

C. Read W.E.B. Du Bois, Of the Dawn of Freedom, excerpts from The Souls of Black Folk. 

D. Read Booker T. Washington, Atlanta Exposition Address.



Thursday, September 15, 2005



1.
Discussion Topics:

A.
Literacy tests/poll taxes/property ownership requirements:  What are they?  How were they used to restrict the voting rights of particular groups?  Is there a legitimate basis for using literacy tests?  What is it?  Did the Supreme Court get the standard correct in any of its cases?  If so, which case(s)?

B.
Durational residency requirements:  Should residency be a requirement for voting?  Running for office?  Why or why not?  At what level(s) of government should it be imposed?  How long should the requirement(s) be?  Did the Supreme Court get the standard correct in any of its cases?  If so, which case(s)?  Can they have a discriminatory effect on any group of voters?



C.
Character and fitness tests/convicts:  Is it OK to exclude convicts from voting?  Former convicts?  Why or why not?  How long should they be excluded?  Did the Supreme Court get the standard correct in any of its cases?  If so, which case(s)?  Can they have a discriminatory effect on any group of voters?





2.
Assigned Readings:

A. Read the following pages in The Law of Democracy: Richardson v. Ramirez and notes 2-3 on pages 38-43; Lassiter v. Northampton County Board of Elections, Harper v. State Board of Elections, and Kramer v. Union Free School District No. 15 on pages 46-58.
Week 5:
Other barriers to voting (continued) / other constitutional amendments protecting the right to vote / Introduction to women’s suffrage and the Nineteenth Amendment


Tuesday, September 20, 2005



1.
Discussion Topics:

A.
Voter registration laws:  Are they necessary?  Why or why not?  Can they have a discriminatory effect on any group of voters?  Has motor-voter corrected these problems?  Why or why not?  Do they have an effect on voter turnout?    

B.
Citizenship requirements:  Should non-citizens be eligible to vote?  Why or why not?  

C.
Miscellaneous barriers:  Discussion of barriers to other voters, including military, overseas citizens, minors, disabled persons, elderly, and legally incompetent persons.



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy: other barriers to voting in notes 4-12 on pages 59-72; pages 129-140.
B. Read Voting and the Spirit of American Democracy, pages 42-53.
C. Read the Seventeenth, Twenty-Third, Twenty-Fourth, Twenty-Sixth Amendments (The Law of Democracy, page App. 14, 16-17).


Thursday, September 22, 2005



1.
Discussion Topics:

A. Overview of women’s suffrage and the Nineteenth Amendment

B. Watch video:  Votes for Women
C. Watch excerpts of video:  Iron Jawed Angels


2.
Assigned Readings:

A. Read A Short History of the Woman Suffrage Movement in America, pages 9-19.

B. Read the Nineteenth Amendment (The Law of Democracy, page App. 14).
C. Read The Nineteenth Amendment and its Meaning for African American Women, pages 159-166.
D. Start reading materials for Week 6.
Week 6:
Women’s suffrage and the Nineteenth Amendment 


Tuesday, September 27, 2005


1.
Discussion Topics:  

A.
The Nineteenth Amendment:  Why was the Nineteenth Amendment enacted?  Was it necessary?  What are the arguments for and against women’s suffrage?  Are any of the arguments against women’s suffrage valid today? 



2.
Assigned Readings (Group 1 has primary responsibility):

A. Read John Stuart Mill, Suffrage for Women, pages 173-176 in The Struggle for Women’s Rights.

B. Read Sojourner Truth, Ain’t I A Woman and Keep The Things Going While Things Are Stirring, pages 107-111 in The Struggle for Women’s Rights.

C. Read Elizabeth Cady Stanton, Arguments in Favor of a Sixteenth Amendment, pages 117-118, 121-125 in The Struggle for Women’s Rights.

D. Read Susan B. Anthony, excerpts from Trial of Susan B. Anthony, pages 131-140 in The Struggle for Women’s Rights.

E. Read Jane Addams, Why Women Should Vote, pages 147-155 in The Struggle for Women’s Rights.



Thursday, September 29, 2005



1.
Class exercise:  debating the Nineteenth Amendment



2.
Assigned Readings (Group 2 has primary responsibility):

A. Read excerpts from Jean-Jacques Rousseau’s Emile, pages 19-25 in The Struggle for Women’s Rights.
B. Read John Gregory, A Father’s Legacy to His Daughters, pages 29-31 in The Struggle for Women’s Rights.
C. Anti-Suffrage leaflet, from “Better Citizens Without The Ballot”, page 214.
D. Read Francis Parkman, Some of the Reasons Against Woman Suffrage, pages 205-212 in The Struggle for Women’s Rights.
E. Read Grover Cleveland, Would Women’s Suffrage Be Unwise, pages 213-222 in The Struggle for Women’s Rights.
3.
Paper #1 due, 5-7 pages, topics to be assigned.

Week 7:
Redistricting Part I:  One person, one vote 



Tuesday, October 4, 2005



1.
Discussion Topics:

A.
Lecture and overview on equal population requirements.

B.
The “political thicket” and the courts (Colegrove v. Green):  should the courts have a role in monitoring the redistricting process?  Why or why not?

C.
The rise of one person, one vote and the Reapportionment Revolution (Baker v. Carr):  is malapportionment a problem that should be addressed?  Why or why not?  What is the constitutional harm?  What is the textual basis for this harm?  Who suffers the harm?  Is it an individual or a group harm?  How has the Supreme Court viewed it?  Has the Supreme Court relied upon the right Constitutional basis for one person, one vote?



2.
Assigned Readings:

A. Read excerpts from Andrew Hacker’s Congressional Districting: The Issue of Equal Representation, pages 1-16.

B. Read the following pages in The Law of Democracy:  introductory materials, Colegrove v. Green and notes 1, 3-4 on pages 141-147; and Baker v. Carr on pages 147-158.



Thursday, October 6, 2005



1.
Discussion Topics:

A.
Equal population standards:  Did the Supreme Court get the standards right?  Should different standards apply to different levels of government?  Why or why not?  What should the standards be?

B.
Governmental bodies subject to one person, one vote:  Which governmental bodies should be required to comply with one person, one vote?  Why?

C.
The effects of the Reapportionment Revolution on American political life



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy:  Reynolds v. Sims and note 2 on pages 162-172; Karcher v. Daggett and note 1 on pages 177-182; local governance on pages 185-187; introductory materials and Gray v. Sanders on pages 208-216.

Week 8:
The Civil Rights Movement and passage of the Voting Rights Act of 1965


Tuesday, October 11, 2005



1.
Discussion Topics:

A.
Eyes on the Prize – Bridge to Freedom video:  We will watch this video to see the events leading up to passage of the Voting Rights Act of 1965.  I will provide a brief historical overview leading up to Selma.



2.
Assigned Readings:

A. Read Martin Luther King, Jr., Civil Right No. 1: The Right to Vote.

B. Read Martin Luther King, Jr., Give Us the Ballot – We Will Transform the South.

C. Read Is this America? Fannie Lou Hamer and the Mississippi Freedom Democratic Party.

D. Read excerpts from Free at Last, pages 30-35, 70-73, 76-81.


Thursday, October 13, 2005



1.
Discussion Topics:



A.
View video excerpts of speeches by LBJ and MLK.

B.
The meaning of the right to vote:  What did the right to vote mean to participants in the Civil Rights Movement?

C.
The VRA as a remedy:  How was the Voting Rights Act supposed to secure the right to vote for minorities shut out of the political process?  (Note:  we will be discussing this for the next several classes)



2.
Assigned Readings:

A. Read Black Belt Election: New Day A’Coming (excerpt from Stokely Carmichael and Charles V. Hamilton’s Black Power: The Politics of Liberation in America), excerpt from The Eyes on the Prize Civil Rights Reader.

B. Read Lowndes County Freedom Organization Pamphlet, excerpt from The Eyes on the Prize Civil Rights Reader.

C. Read John Hulett, How the Black Panther Party Was Organized excerpt from The Eyes on the Prize Civil Rights Reader, excerpt from The Eyes on the Prize Civil Rights Reader.

D. Read Stokely Carmichael, What We Want, excerpt from The Eyes on the Prize Civil Rights Reader
Week 9:
Introduction to the Voting Rights Act of 1965


Tuesday, October 18, 2005



1.
Discussion Topics:

A.
Overview and lecture on the VRA.

B.
How does the Voting Rights Act address the disenfranchisement of racial, ethnic, and language minorities?

2.
Assigned Readings:

A. Read excerpts of the Voting Rights Act of 1965 in The Law of Democracy at App 28-34.

B. Read The Law of Democracy, pages 546-48.

C. Read A Citizen’s Guide to the Voting Rights Act, pages 1-18 (handout).



Thursday, October 20, 2005



1.
Discussion Topics:

A. Overview and lecture on language assistance in voting.

B. Section 203 of the Voting Rights Act and the federal observer program:  What language groups does section 203 protect?  Should other language groups be protected?  Why or why not?  What is the triggering formula for coverage?  Should a different formula be used?  Is Section 203 constitutional?  Why or why not?  What effect does the absence of language assistance have on minorities?  What sort of “assistance” is required?

C. English-only laws:  Should English be the only language used in voting?  Why or why not?  Does using other languages in the provision of government services result in any societal harm?  What is the nature of the harm?  How can language minorities be harmed without assistance in their native language?  Does English-only protect the right of the original Americans – namely, Native Americans who do not speak English?  If not, is that acceptable?  Why or why not?
D. Minority language assistance exercise:  You will participate in an exercise to be revealed the day of the class.
2.
Assigned Readings:
None (I will provide a Power Point presentation).

Week 10:
Minority Vote Dilution Part I:  Introduction to Section 2 of the Voting Rights Act



Tuesday, October 25, 2005



1.
Discussion Topics:

A.
Constitutional vote dilution:  what is the harm in a vote dilution case?  What is the textual source for remedying the harm?  How do you determine if the harm has occurred?  What factors should be considered in analyzing a vote dilution claim?  Does judicial review of these political decisions violate the separation of powers?  Federalism?  Why or why not?

B.
Section 2 of the VRA/1982 Amendments:  What does it protect?  What is left unprotected?  Why?  Much of this discussion will be a general overview of the Act, to give perspective on the later discussions that will follow.  



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy: introductory materials and Whitcomb v. Chavis on pages 672-684.
B. Skim Minority Vote Dilution, pages 1-22.



Thursday, October 27, 2005



1.
Discussion Topics:  See Tuesday’s assignments

2.
Assigned Readings:

A.
Read the following pages in The Law of Democracy: White v. Regester and notes 2-5 on pages 684-690; introductory materials on intent and City of Mobile v. Bolden and note 1c on pages 691-710.

Week 11:
Minority Vote Dilution Part II:  Judicial application of Section 2 of the Voting Rights Act
Tuesday, November 1, 2005

1.
Discussion Topics:

A.
Elements of a vote dilution claim (Thornburg v. Gingles):  what is the minimum that has to be shown to demonstrate vote dilution (the three preconditions)?  What is the role of expert witnesses?  What objective evidence must be shown?  Is it necessary to show discriminatory purpose?  How is the discriminatory effect proven?  Is the test the correct one to use?  If not, what should be used?

B.
The effect of Section 2 of the VRA:  what has the effect of Section 2 been on minority voting rights?


2.
Assigned Readings:

A.
Read the following pages in The Law of Democracy:  introductory materials and Thornburg v. Gingles on pages 746-768.

B.
Skim excerpts from Quiet Revolution in the South, pages 335-350.


3.
Paper #2 due, 5-7 pages, topics to be assigned.

Thursday, November 3, 2005



1.
Discussion Topics:

A. The “totality of circumstances” test (Johnson v. DeGrandy):  What other factors must be considered?  Is this a back-door way for reintroducing the intent standard?  Why or why not?  Is the test a judicially manageable standard?  Can the test be objectively applied?  

B. Limits on vote dilution claims (Holder v. Hall): a discussion of some of the claims that have been held to be non-actionable, including the size of elected bodies, political power of elected officials, judicial elections, coalition claims, and influence claims.  Should these claims be permissible?  Why or why not?  Has the Supreme Court adequately articulated a reason why they cannot be brought?
2.
Assigned Readings:

A.
Read the following pages in The Law of Democracy:  League of United Latin American Citizens v. Clements on pages 797-804; introductory materials and Johnson v. DeGrandy on pages 813-820; and Holder v. Hall on pages 834-848.

Week 12:
Redistricting Part II:  Introduction to redistricting principles



Tuesday, November 8, 2005



1.
Discussion Topics:

A.
Basic redistricting principles:  Be prepared to discuss the following redistricting principles:  one person, one vote; compactness; contiguity; communities of interest; preservation of geographical boundaries such as counties; partisan fairness; racial fairness; competitive districts

B.
The Census and computers:  What has the effect been on the redistricting process?  Are we better off with or without this information?

C.
Value trade-offs:  What are the trade-offs for each redistricting principle?  Do there always have to be winners and losers? 



2.
Assigned Readings:

A. Read Congressional Redistricting, pages 58-90. 

B. Read The Law of Democracy, pages 959-962 (redistricting exercise).



Thursday, November 10, 2005



1.
Discussion Topics:

A.
Redistricting exercise:  You will be divided into the following groups, using the role-playing instructions to be provided:  Democrats, Republicans, and African-Americans.

2.
Assigned Readings:

A.
Skim excerpts from Redefining American Democracy, pages 371-385.

Week 13:
Redistricting Part III:  Political and racial gerrymandering, introduction to Shaw v. Reno. 



Tuesday, November 15, 2005



1.
Discussion Topics:

A. Gerrymandering:  What is it?  How does it happen?  Can you redistrict without gerrymandering?  Can it be avoided by using whole political units such as counties or cities?  Why or why not?  Can it be combated?  If so, how?

B. Political gerrymandering:  What standard has the Supreme Court established for proving political gerrymandering?  Can the standard be met?  Why or why not?  Is the standard different from racial gerrymandering?  If so, how?  Should it be different?  Why or why not?  What is the harm?  Who suffers the harm?  How can the harm be remedied?  Who should remedy the harm?

C. The Tuskegee, Alabama gerrymander:  What was the harm in Gomillion?  What was the textual basis for remedying the harm?  Is this the correct basis for remedying the harm?  Can Gomillion be reconciled with Colegrove?  How?  Is Gomillion similar to or different from structural barriers to voting (such as poll taxes, registration barriers, etc.)?  Why or why not?



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy: introductory materials and Gomillion v. Lightfoot on pages 125-129; introductory materials and Gaffney v. Cummings and Karcher v. Dagett on pages 867-876.



Thursday, November 17, 2005



1.
Discussion Topics:  See Tuesday’s assignment.



2.
Assigned Readings:

A. Gaffney v. Cummings, Karcher v. Dagett, and Davis v. Bandemer, on pages 877-882; introductory materials and United Jewish Organizations of Williamsburgh v. Carey on pages 889-896.

B. Skim Redefining American Democracy, pages 366-387.

Week 14:
Redistricting Part IV:  Shaw v. Reno, continued. 



Tuesday, November 22, 2005



1.
Discussion Topics:

A.
The basis for a Shaw claim:  Can Shaw be reconciled with Gomillion?  With UJO v. Carey?  Why or why not?  What is the textual basis for the claim?  Is it “analytically distinct” from vote dilution claims?  In what way?  

B.
The nature of the harm:  Is anyone harmed by majority-minority districts?  Who?  Does the Shaw majority say the harm is to individuals or groups?  Why does this matter?  Is it fair to make race the only factor not considered as a “predominant” factor in redistricting?    

C.
Proving racial intent:  Is the standard “I’ll know it when I see it?” Are ugly majority-minority districts automatically be unconstitutional?  Why not ugly districts that are political gerrymanders?  Can you separate politics from race?  Why or why not?  

D.
Pick the racial gerrymander exercise:  You will be shown several examples of “ugly” districts and will decide whether or not the districts were found to be unconstitutional racial gerrymanders.



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy: Shaw v. Reno and notes 1-2 on pages 897-906; and note 1 discussing the political and technological contexts of post-1990s redistricting on pages 907-915.



Thursday, November 24, 2005:
No Class (Thanksgiving)
Week 15:
Redistricting Part IV:  Shaw v. Reno, continued.


Tuesday, November 29, 2005



1.
Discussion Topics:

A.
Proving racial intent:  Is the standard “I’ll know it when I see it?” Are ugly majority-minority districts automatically be unconstitutional?  Why not ugly districts that are political gerrymanders?  Can you separate politics from race?  Why or why not?  

B.
Pick the racial gerrymander exercise:  You will be shown several examples of “ugly” districts and will decide whether or not the districts were found to be unconstitutional racial gerrymanders.



2.
Assigned Readings:

A. Read the following pages in The Law of Democracy: the substantive elements of a Shaw claim on pages 934-945 (especially the brief discussion of Miller v. Johnson); and Hunt v. Cromartie and notes 4, 6-9 on pages 946-957.



Thursday, December 1, 2005

1.
Discussion Topics:  

A.
Class exercise, in which we will debate the constitutionality of your redistricting plans.  Do they comply with one person, one vote?  Are they political gerrymanders?  Racial gerrymanders?  Do the plans comply with the Voting Rights Act?  You will be assigned the role as a Supreme Court Justice for this exercise.




B.
Discussion of final paper.



2.
Assigned Readings:  None.

Week 16:
Minority Vote Dilution Part III:  The contemporary debate over voting and the meaning of “representation”

1.
Discussion Topics:  (note that many of these overlap with week 12)

A.
 The meaning of “voting” and “representation”:  How do supporters of majority-minority districts define these terms?  Opponents?  What authority supports each position?

B.
Minority voting rights and “affirmative action”:  Is protection of minority voting rights affirmative action in representation?  Why or why not?  If not, how is voting different from other areas of the law, such as college admissions, jobs, and government contracts?  If yes, should it be permissible?  Why or why not?

C.
Does protection of minority voting rights cause a harm?:  If so, what is the nature of the harm?  How can it be remedied?  What is the textual source for the harm?  Should redistricting be “color-blind,” even if it operates in a color-conscious fashion to submerge racial and ethnic minorities? 

D.
Is it possible to redistrict in a race-conscious manner?:  Does race always factor in?  Why or why not?  Should race matter in redistricting?  Why or why not?  Should racial groups be treated like other groups, such as political groups, national groups, religious groups, or age groups?  Is it possible to separate politics from race?



2.
Assigned Readings:  None.

3.
Paper #3 due, 8-10 pages, topics to be assigned.
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