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To the Members of the Assembly Committee on Elections and Redistricting and the Senate Committee on Elections and Constitutional Amendments: 

Thank you very much for the opportunity to appear before you today to testify to discuss the United States Supreme Court’s opinion in Shelby County v. Holder and its implications for California and the United States.  In my testimony today I will do four things.

First, I will explain the Supreme Court’s decision: what led to it, what did the Court hold, and why?
Second, I will explain what parts of the federal Voting Rights Act remain enforceable at the present time in California and elsewhere, and how these parts are being used in those areas formerly subject to preclearance.
Third, I will describe the effect of Shelby County on the constitutionality of other parts of the Voting Rights Act as well as on the constitutionality of the California Voting Rights Act.

Finally, I will discuss Congress’s reaction to the ruling and the possibility of a legislative fix for the Shelby County ruling.

1. The Ruling


I begin by describing what led to the Shelby County ruling and what the Supreme Court did. 

In 1965, Congress enacted the Voting Rights Act. Section 5 of the VRA required that “covered jurisdictions” obtain preclearance—or approval—from the federal government before making any changes in voting practices or procedures,  from redistricting to voter identification rules to relocating a polling place. Congress designated covered jurisdictions through a formula looking at whether the jurisdiction employed a test or device for voting in 1964 and had voter turnout below 50%. For each change, Section 5 required the covered jurisdiction to demonstrate that the change was made without a discriminatory purpose and that it would not make the affected minority groups worse off.  Section 5’s aim was to prevent state and local governments with a history of discrimination against racial minorities from changing their voting rules without first proving that such changes would have neither a discriminatory purpose nor effect. Since 1965, Section 5 has been very successful at assuring minority voting rights.

Some covered jurisdictions challenged parts of the VRA as exceeding congressional power. In the 1966 South Carolina v Katzenbach case, the Court rejected South Carolina’s argument that the Section 5 preclearance provision and other challenged parts of the VRA “exceed[ed] the powers of Congress and encroach[ed] on an area reserved to the States by the Constitution.” On an 8-1 vote the Court held that Congress had acted appropriately under its powers granted in Section Two of the Fifteenth Amendment. In so holding, the Court gave considerable deference to congressional determinations about the means necessary to “enforce” the Fifteenth Amendment prohibition by states in discriminating in voting on the basis of race and applied a rationality standard of review.

Over the years, Congress continued to renew Section 5, adding in additional coverage areas, including a few counties in California, pegged to a formula tied to data from 1964, 1968, and 1972. In 1982, Congress renewed the provision for a 25-year period, expiring in 2007.  The City of Rome, Georgia challenged the renewed preclearance provision and the Court again rejected the challenge. Then-Justice Rehnquist joined by Justice Stewart dissented, raising federalism concerns, as did Justice Powell.


In the years since City of Rome, the Supreme Court underwent a federalism revolution, narrowing Congressional power over the states. Beginning with City of Boerne v Flores in 1997, the Court has limited Congress to passing “remedial” statutes. It has rejected congressional attempts to expand the scope of constitutional rights through legislation beyond that which is “congruen[t] and proportional[]”to remedy intentional unconstitutional discrimination by the states. In Board of Trustees v Garrett,  the Court indicated that it will search for an adequate evidentiary record to support a congressional determination that states are engaging in sufficient intentionally unconstitutional conduct so as to justify congressional regulation. 

Because of the new federalism cases, election law scholars worried that unless Congress made changes to the existing section 5 regime when the act was due to expire in 2007, a renewed section 5 could be struck down as unconstitutional under these new standards.
Congress did make some changes to section 5 when it renewed the Act in 2006, such as rejecting earlier, stingier Supreme Court interpretations of the applicable section 5 standards. Congress, however, did not make changes to two key provisions of the VRA which would have updated it to account for changed political realties.  First, Congress did not change the coverage formula for which jurisdictions must engage in preclearance.  That formula used data from the 1964, 1968, or 1972 elections. Second, Congress did not seriously consider ways to make it easier for jurisdictions that have been covered to “bail out” from coverage under the Act.

These were politically sensitive subjects, and it appears that Congress did not have enough incentive or political courage to address these difficult race and politics questions before reauthorizing section 5 for another 25 years by a wide margin.  Although the reauthorization passed by a lopsided margin, Republicans on the Senate Judiciary Committee issued a report casting serious doubt on the renewal’s constitutionality. Even so, all the Republican Senators on the committee voted in favor of renewal.

Soon after Congress passed the renewed section 5, the Project on Fair Representation, a group ideologically opposed to section 5 as impermissible race-based legislation, backed litigation to challenge section 5 as exceeding congressional power under the Fifteenth Amendment. An obscure Austin utility district, the Northwest Austin Municipal Utility District Number One, brought the Project’s challenge. Though its main argument was against the continued constitutionality of the preclearance provision of section 5, the utility district also raised a statutory argument.

The lower court rejected both arguments. In a surprising and relatively short opinion, however, the Supreme Court on an 8-1 vote decided this NAMUDNO case on statutory grounds, ruling that the utility district was entitled to bail out. The court applied the “avoidance canon,” which counsels the Court to avoid declaring unconstitutional a federal statute about which there are serious constitutional doubts when there is a narrowing statutory interpretation to save the statute. Although the Court did not resolve the constitutional question, it offered five pages of discussion on the question of Section 5’s constitutionality, suggesting the Act could well be unconstitutional and that the Court could apply a tough standard of review from the New Federalism cases in doing so, not the lower “rationality” standard from Katzenbach.. Many observers read the opinion as a prompt to Congress to revise the Act.   


Congress did nothing to reconsider the coverage formula or otherwise change the VRA for four years after NAMUDNO. Meanwhile, the Project on Fair Representation, dissatisfied with the outcome of NAMUDNO despite a statutory win, looked for a new plaintiff to challenge the Act, choosing Shelby County, Alabama, a jurisdiction not entitled to bailout because there had been recent objections to the county’s proposed voting changes.

In the Shelby County case, a federal district court in a lengthy opinion rejected Shelby County’s facial constitutional attack on preclearance. A divided panel of the United States Court of Appeals for the D.C. Circuit affirmed. 
The Supreme Court reversed, relying on its earlier non-binding discussion of the constitutional issues in the NAMUDNO decision, and holding that the coverage formula of section 4, which described which states are covered under section 5, was an unconstitutional infringement on Congress’s powers.

Shelby County began by recounting the progress made in racial discrimination in voting, while acknowledging “[a]t the same time, voting discrimination still exists; no one doubts that.” Proceeding without clarifying the standard of review it was applying, the Court wrote that “[o]utside the strictures of the Supremacy Clause, States retain broad autonomy in structuring their governments and pursuing legislative objectives. Indeed, the Constitution provides that all powers not specifically granted to the Federal government are reserved to States or citizens.” The opinion declared the Framers’ intent to have the states maintain power over elections through the Tenth Amendment, while noting that the Elections Clause of Article I, section 4 gives Congress the power to set the time and manner for congressional elections. The Court further held that state sovereignty protected through the Tenth Amendment against federal government encroachment includes a principle of “equal sovereignty” among the states.

The Shelby County majority then held that the Voting Rights Act “sharply departs from” these Tenth Amendment principles by making covered states “beseech the Federal government for permission to implement laws they would otherwise have the right to enact and execute on their own.” The law further violates “equal sovereignty” principles because covered states can wait “months or years and expend[] funds to implement a validly enacted law [while] its neighbor can typically put the same law into effect immediately.” Covered states are also subject to different substantive standards under the act, including a shifting of the burden of proof to covered jurisdictions to prove an absence of discriminatory purpose and effect.


The majority conceded that the coverage formula initially adopted “made sense” to deal with areas where discrimination was most prevalent, and that the Voting Rights Act itself “in large part” were responsible for improvements in voting conditions for minority voters. But it concluded that the decline in racial discrimination in voting (as measured by objections in the covered jurisdictions) and the increase in minority voter turnout statistics and minority representation in Congress showed a coverage formula now constitutionally impermissible.
It said that the coverage formula, once constitutional, was no longer constitutional.
The Court rejected the argument that the improvements on the ground could be attributable to section 5’s deterrent effect, which justified continuation of the law: “Under this theory…§ 5 would be effectively immune from scrutiny; no matter how ‘clean’ the record of covered jurisdictions, the argument could always be made that it was deterrence that accounted for the good behavior.” 

The Court therefore struck down the coverage formula in section 4 of the Act, holding that there had to be evidence of a current problem of unconstitutional racial discrimination in voting to justify preclearance. With section 4 knocked out, section 5 could no longer be applied against any of the covered jurisdictions. Section 5 still stands, leaving open the possibility of a new coverage formula, and issue I will return to at the end of my presentation.

2.
What’s left?
Second, I now will explain what parts of the federal Voting Rights Act remain enforceable at the present time in California and elsewhere, and how these parts are being used in those areas formerly subject to preclearance.

The Court was careful to say that it was not expressing a view about the constitutionality of any other provisions of the Voting Rights Act. Two important provisions of the Act which are remaining and enforceable are Section 2 of the Act and Section 203 of the Act.

Section 2 of the Act, which applies nationwide and has no time limitation, protects primarily against minority vote dilution in redistricting. Many successful lawsuits have been brought in California and elsewhere under Section 2 to either require the creation of majority-minority districts or to change district lines to strengthen minority voting strength.  
Section 2 also at least theoretically can be used to challenge other voting practices which could have a racially discriminatory effect, such as voter identification laws. Challenges to such laws under section 2 are now pending in Texas, North Carolina—both states which were covered –at least partially—by section 5, and Wisconsin. But outside the redistricting context, section 2 cases have been difficult to win, and it is not clear whether or not these suits will be successful. The burden in these cases, unlike section 5, is on plaintiffs to prove discrimination, and the earlier judicial interpretations of section 2 cases have left the section not very strong outside the redistricting context.

The question of section 2’s reach will be quite significant in a number of jurisdictions which used to be covered under section 5.  Aside from the strict voter id laws enacted in Texas and North Carolina which were or would have been blocked under section 5, North Carolina adopted the strictest set of voting rules we have seen since the passage of the 1965 Voting Rights Act, including cutbacks on early voting and voter registration. Local governments are moving elections to the summer, and moving away from districts toward at-large districting, which can dilute minority participation. Not all of these changes will be subject to suit, in part because the resources of plaintiffs’ groups and the Department of Justice are limited.
Section 203 of the Act requires multilingual ballot materials and other language protections. Those protections remain in place.

In addition to these two sections, section 3 of the Act grants federal courts the discretion to “bail back into” Section 5 preclearance coverage jurisdictions which have recently engaged in intentional racially discriminatory actions in voting. The U.S. Department of Justice has brought section 3 claims against both Texas and North Carolina for their recent voting laws.   We have little experience with section 3, and so it is  not clear how these claims will fare.  Much will depend upon what courts require in terms of evidence of racial discrimination in voting. If successful, a court could order the states under federal preclearance for up to another 10 years. 

3.
Constitutionality of Other Provisions

Third, I now turn to describe the effect of Shelby County on the constitutionality of other parts of the Voting Rights Act as well as on the constitutionality of the California Voting Rights Act.

Shelby County itself is written narrowly to directly address the section 4 coverage formula and the extraordinary preclearance remedy of section 5.  There are not other examples of federal laws requiring states to get permission from the federal government before the states can enforce their own laws. For this reason, the direct impact of Shelby County on sections 2 and 203 of the Voting Rights Act, or the California Voting Rights Act, appears minimal: these laws do not require such permission.
However the other provisions of the federal Voting Rights Act might be attacked down the line as an infringement of the sovereignty of the states relying broadly on Shelby County. Opponents could argue that requiring multi-lingual ballots or blocking voter id laws or at large voting plans infringe on state sovereignty.  Further, other opinions of the Court, such as those involving affirmative action, have cast doubt on the constitutionality of some race conscious remedies. These precedents could threaten the constitutionality of parts of both the federal and California Voting Rights Act.

Right now the Supreme Court has a 5-4 conservative majority, which believes strongly in federalism principles and is suspicious of race conscious remedies. In front of this Court, all race-conscious voting laws are potentially the subject of constitutional attack, and it is likely to remain this way so long as there is this 5-Justice majority.  Once that changes with a Court retirement, the odds of such suits succeeding could change.

4.
Congressional fix for Shelby County? 

Finally, I turn to the question whether Congress will attempt to pass a new coverage formula for preclearance.  Recall that in Shelby County, the Supreme Court struck only the coverage formula, leaving section 5 itself standing. So it is theoretically possible for Congress to enact a new coverage formula.

For two reasons, I believe a congressional fix is highly unlikely.


First, it is not clear that Congress can come up with a coverage formula which will satisfy the Supreme Court that it is based upon “current conditions” and is not an affront to the new “equal sovereignty” principle of Shelby County. So far, I have seen no specific proposals to identify those states whose current conditions in terms of racial discrimination in voting would justify reimposing preclearance. There is a reasonable chance that any such formula would not satisfy the current Supreme Court.

Second, there does not appear to be the political will in Congress to impose a fix for the Voting Rights Act section 5.  Both U.S. House and Senate committees held hearings on a fix, and Republican legislators for the most part seemed uninterested in a fix. The one notable exception is Representative Sensenbrenner of Wisconsin, who chaired the House Judiciary Committee when it reenacted the Voting Rights Act in 2006. But he has not found many others who are interested in coming up with a new formula. Further, once Attorney General Eric Holder announced he would be suing Texas to try to get the state subject to preclearance under the Act’s Section 3, Republican opposition to fixing section 5 hardened.


There are other fixes Congress could consider, but as with much else in Congress, there is not much room right now for bipartisan action on this issue.

***


In sum, the Supreme Court’s Shelby County decision dramatically reduced federal oversight over voting rules in many states and localities with a history of discrimination in voting. It is a decision which is unlikely to be reversed or mitigated by Congress. It is a decision which could threaten other voting laws, and these laws are only a partial substitute for the preclearance regime tossed by the Court in Shelby County.

Thank you again for the opportunity to testify.  I am happy to answer any questions you may have.

