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One way to consider the "primary issues" of the last campaign is consider what they might suggest about the evolving state of the law of politics. The following are notes on the issues that made it to the election law headlines and that, in time, may prove to be significant in evaluating changes in the rules of political participation.

1. Citizens United/Super PACs

Super PACs came into their own and some part of the year was spent on unproductive conversation of whether they were inspired by Citizens United, other cases such as SpeechNow, or some combination. The conversation has recently turned to an assessment of their effectiveness. 

More significant over the long run is what Super PACs tell us about Buckley v. Valeo. In that foundational case, decided more than 30 years ago, the contribution and expenditure distinction was established, igniting arguments to this day about the nature of true independence that posed no, or minor, risk of corruption. The elasticity of the concept of independence was well illustrated long before Citizens United when the Supreme Court in the l996 Colorado Republican decision concluded that political parties could function independently on behalf of the very candidates that they support in so many other ways – – candidates they frequently recruit and who often depend on the party to a significant extent for financial and other assistance.

More recently there came into being a new species of independent committee, the "Carey PAC”, which can make independent expenditures, taking full advantage of Citizens United, but can also make contributions like the political committees of yore. This is the new independent committee that is not entirely independent; or, at least, does not only make independent expenditures. It may take into the same committee, but into different accounts, both limited and unlimited contributions, from restricted and unrestricted sources, and all for federal elections.

And in a further demonstration of the strengthened position now claimed by independent organizations, the Supreme Court narrowed the public financing options available to states if these impinged on the speech, as it was so construed, of independent committees.  The Arizona law under review provided subsidies to publicly funded candidates facing independent spending against them or for their opponent. The independent groups could still spend freely, but the Court found that the subsidies to others triggered by this spending impermissibly burdened the groups’ speech. The Constitution on this reading protected both their right to spend without limit and their right to spend free of state-imposed strategic burdens, such as additional public funding for the candidates they opposed. 
Citizens United is certainly an important decision, but it is less a bolt out of the blue on the issue of “independence” than a product of the complex logic of Buckley. The Buckley Court had endeavored to strike a sustainable balance, between the claims of speech and the imperatives of guarding against corruption, but that balance has been proven hard to maintain on the foundation provided by the contribution/expenditure distinction. 

2. Voting Rights and the Administration of Elections

Only 12 years ago, in the wake of the 2000 election, the national policy discussion of voting rights turned to the administration of elections, resulting in the enactment of the Help America Vote Act. HAVA is now somewhat of a shell, and the agency established by HAVA to provide support for improved election administration, built with modest authority and to limited scale, is now largely defunct.  Legislative activity has shifted from the federal to the state level, where there have flourished various restrictions on the franchise enacted in the name of preventing "fraud". 

It was immediately apparent this contrived battle against fraud merely added to the strains on administration and, as learned in the aftermath of Florida, strained administration means serious threats to voting rights. For example, cutting down on early voting was hardly likely to lighten of the burden of election administrators on Election Day—or improve the experience of voters. The same holds true for the administration of new, onerous and often confusing identification requirements. Confusion at the polls contributes, too, to a surge in provisional voting which was designed as a check on the mistaken disqualification of voters but is fraught with legal and administrative complications.

State legislative activity built around “ID” and other restrictions has confronted courts with the question of how respond to evidence of suspect motivation producing major disenfranchising effects. Before this election cycle, states presumably had wide berth to make adjustments in the conduct of elections. Courts in this cycle have displayed a welcome readiness to consider more protections for the voter against arbitrariness or partisan machinations. We may see more consistently stringent expectations that the state can satisfactorily justify the actions it takes in the name of “administration” that lead to poll congestion, unequal treatment of different groups of voters and other burdens on the right to vote.

3. Transparency

Once safely beyond criticism, transparency about campaign funding has come in for rough treatment. 501(c) organizations can collect money for electoral purposes and by and large shield their donors from disclosure. Disclosure requirements that apply under federal campaign finance laws have been attacked with a measure of success. 

These victories have been achieved at the expense of plausible legal argument—or common sense. This year, the FEC could not agree whether a reference to the “White House” or the “Administration” in an advertisement constituted an “unambiguous reference” to the President that would subject the ad spending to disclosure. A senior FEC Commissioner opposed to disclosure argued, though not persuasively, that “after all, one cannot place ‘the Administration’ or ‘the White House’ on the ballot”: on this theory, a reference to the White House could not be an unambiguous reference to the President. A court did not share his hostility to metonymy and ruled the other way. But another court, in another case addressing “electioneering communications” disclosure, declined to sustain an expansive construction of the reporting obligation. 

 It is difficult to judge whether the travails of transparency are the result of the successful suggestion by critics that disclosure really enables the state to identify its enemies in order to punish them. Certainly the critics have had some such success, because we now have an active argument about the value of disclosure, whereas previously we did not. And it is an argument pressed with increasing confidence by regulators, such as the aforementioned Commissioner who questions the “mantra of ‘disclosure’” and accuses those of his colleagues holding a different view of acting as “quasi-legislators” who engage in “name-calling”, “political posturing”, and substituting for legitimate legal analysis a “predictable stump speech” on transparency’s virtues.

4.
Enforcement

The difficulties besetting the Federal Election Commission have not lessened and they present on many major issues the prospect of gridlock grounded in intractable ideological conflict.  

This is not to say the FEC has been unable to accomplish anything of note. It approved the application of text messaging technology to small donor fundraising and did so in the middle of the election year, in time for both political parties and their major candidates to take advantage of it. The FEC has generally performed quite well on technology issues, as evidenced several years ago by the Internet rulemaking that originally occasioned much dread but wound up being warmly received. The reason, no doubt, is that this is one area within which something approaching bipartisan consensus can be found or fashioned.

The agency has not enjoyed similar success achieving bi-partisan agreement other issues. And because it has been unable to address certain issues successfully – – like, for example, the issue of when a tax-exempt is really functioning like a political committee and should be held to limits and disclosure – – enforcement aspirations have been refocused elsewhere, on the Internal Revenue Service. The IRS has received several calls from the reform community to take some action about 501(c) organizations alleged to have exceeded the legal limits of electoral activity. But this is new territory for IRS and, in any event, the issues are sufficiently complex that it is unlikely that the IRS enforcement machinery will be able to compensate, on this issue, for the FEC’s indecisions. 

Though periodically called upon to intervene, criminal law enforcement is unlikely to make up the difference. Rules in flux, or unclear in substance or scope, do not let themselves to criminal enforcement. Most of the rules that seem significant or stir up disagreement are of this kind. Moreover, as the Edwards case illustrated, there are visceral reservations about converting even unattractive political conduct into criminally actionable behavior. In the meantime, the FEC and the Department of Justice, after years of trying, have been unable to agree on the division of enforcement responsibility.
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