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In some ways, this is an easy rulemaking.  The Supreme Court has laid down guidelines, and it is not difficult to draft a rule that incorporates them.  However, once we start trying to put some meat on the bones, challenging questions arise.  I have been grappling with three in particular, and I hope to get some assistance in working through these issues from the exchanges we will have at these hearings.

(1) Disclosure.  Congress in BCRA required disclosure of those who fund electioneering communications.  The disclosure provisions were not challenged or addressed in the Wisconsin Right to Life (WRTL) opinion.  If the Commission adopts Alternative 1 from its Notice of Proposed Rulemaking, how do we address concerns expressed by some of our commenters that Congress never thought through the ramifications of disclosure for those who were initially banned from making electioneering communications?  This argument is put forth most persuasively by a consortium of labor unions, who point out how burdensome it would be for them should they be required to disclose all of the members who pay union dues.  Unions are not the kind of shadowy organizations with misleading names and unknown benefactors that Congress seemed to have been concerned with when it enacted the electioneering communications disclosure regime.  What flexibility do we have under the statute to accommodate the unions’ concerns?  Should we attempt to do so, and how?

(2) Condemnation.  In the WRTL decision, Chief Justice Roberts distinguished the WRTL issue ads from the hypothetical “Jane Doe” ads described in the McConnell litigation.  Justice Roberts wrote:  “[T]hat ad ‘condemned Jane Doe’s record on a particular issue.’ . . . WRTL’s ads do not so so; they instead take a position on the filibuster issue and exhort constituents to contact Senators Feingold and Kohl to advance that position.  Indeed, one would not even know from the ads whether Senator Feingold supported or opposed filibusters.”  127 S.Ct. 2652, 2667, n.6.  How should the Commission interpret this language so as to give clear guidance to the regulated community as to what they may and may not say in an ad to avoid impermissibly “condemning” the position of the named candidate or officeholder?  Should issue ads run during the electioneering communications window reference officeholder positions at all?

(3) Reasonableness.  

a) FEC regulations at 100.22(a) define express advocacy as “communications of . . . individual words, which in context can have no other reasonable meaning than to urge the election or defeat of one or more clearly identified candidate(s).”

b) FEC regulations at 100.22(b) define express advocacy as a communication that “[w]hen taken as a whole and with limited reference to external events, such as the proximity to the election, could only be interpreted by a reasonable person as containing advocacy of the election or defeat of one or more clearly identified candidate(s)  . . . .”

c) The Supreme Court, in WRTL, states that “an ad is the functional equivalent of express advocacy only if the ad is susceptible of no reasonable interpretation other than as an appeal to vote for or against a specific candidate.”  127 S.Ct. at 2667.

Are these standards different, and how?

Any illumination on these points that the witnesses would care to share would be much appreciated.


