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Instructions
This is a 3-hour, in-class, open-book examination.  You are free to consult any written materials you wish in taking this examination.  The exam has 7 pages, including this one.  Each of the four questions is of equal weight.

You are likely to feel pressured for time on this exam; you should work quickly and make sure you allocate your time properly for the entire exam.  Even good exams might well not be able fully to answer each of the questions.

Please write on every other line of your examination books.  Any writing I cannot read with reasonable effort is not writing for which you can receive any credit.  You should start each question in a new exam book.

When you are done, you must turn in this examination itself along with your answers.  


I.   
Center City was once the dominant city in a large, industrial, Midwestern state, but the city  went into decline in the 1970s, and as part of that decline, large numbers of affluent, largely white voters left the city for surrounding suburbs.  By 1990, 85% of Center City(s population was African-American; 30% of city residents lived at the poverty level or below.  In the last decade, however, a new mayor has managed to revitalize Center City by attracting a number of new businesses to set up their corporate headquarters there.  Many people who live in the suburbs have started accepting employment positions at new business in Center City as high-level corporate managers and other professionals.  Center City continues to attract many suburban residents back into the city(s labor market, although these workers commute in during the day and continue to reside in the suburbs.

As the next stage in revitalizing Center City, the Democratic mayor -- an African-American woman -- realizes she must increase the city(s revenues so that police services and public schools can be significantly improved.  As these services improve, the mayor calculates she will be able to attract more suburban residents to move back into the city.  However, there simply is not a substantial enough tax base in the city to raise any additional revenues by increasing property taxes or the city(s income tax.  To escape the standard cycle of needy communities, low tax bases, and low public services, the mayor decides to seek a commuter tax that will be imposed on the income of those who work, but do not reside, in Center City.  Any such commuter tax, however, must initially be approved by the state legislature. After that approval, the city has the right to decide upon the appropriate rate of taxation.

When the issue is debated in the state legislature, representatives from the affluent suburbs surrounding the city resist the commuter tax.  They argue that it will be tantamount to (taxation without representation,( given that commuters have no voice in Center City(s political processes.  Finally, a compromise is reached: the state legislature will permit Center City to impose the commuter tax, but commuters who work in the city will also have the right to vote in the election for Center City mayor.  The mayor makes clear her approval of this deal and the legislation is enacted.

The commuters subject to the tax are nearly all white suburban residents.  As the economy of Center City continues to grow, within a few years the electorate for the mayor(s race has a voting-age population that is now 50% African-American, 50% white.  Because African-American voters turn out at a lower rate than white voters, though, the effective electorate is around 55% white.  In the next mayor(s race, the Republican  Party primary is won by a (no commuter tax( candidate, a white man, who opinion polls shows is likely to defeat, by a small margin, the incumbent mayor.

A group of African-American voters and residents of Center City then bring a lawsuit seeking to invalidate the state legislation on the ground that it (unconstitutionally dilutes( their votes by enabling non-city, white suburban residents to vote in the City(s mayoral election.  The federal district court judge agrees that they will suffer irreparable harm if their claims are right on the merits, but he has never had a constitutional voting rights case before.  As his clerk, you are asked to identify the plausible constitutional claims that the plaintiffs might raise, and to advise the judge how he ought to resolve those claims in light of decisions other courts have made on similar issues.  If you believe the court would need additional facts to resolve any of the constitutional issues, you are to indicate what those facts might be and how they would affect the resolution.  The plaintiffs have specifically represented to the court that they are not raising any claims under the Voting Rights Act and you are therefore to address only the potential constitutional claims that might be made and how they ought to be analyzed.


II.

Recall that  Maine(s Clean Election Act (casebook pp. 528-29) offers public financing to any candidate who raises a threshold number of private contributions, turns those contributions over to the state, and agrees not to solicit or accept any further private financing.   Assume that after the Act has been effect for a few years, it turns out that the major political parties in the State end up spending substantial amounts on media advertisements that seek to get each of the parties( candidates elected to the state legislature.  The parties tend not to make ads specific to any particular candidate for the state legislature, but instead run ads that press the political agendas of the state parties -- lower taxes in the case of the Maine Republican Party, stronger environmental protection in the case of the Maine Democratic Party -- and then urge voters to vote for that party(s candidates in all state races.  These ads are then run in specific races that appear to be tight, and the timing of the ads is often worked out in consultation with the campaigns of the specific candidates involved.  But the ads remain the same, for both parties, throughout the state.  The amount of money the parties spend on these ads statewide begins to exceed the aggregate amount of public financing Maine provides to the individual candidates.  The parties raise this money through tactics like allowing big donors to stay overnight in the governor(s mansion and meet with the Governor (in the case of one party), or by hosting gatherings at Maine resorts with major legislative figures for big donors (in the case of the other party).

This system begins to provoke an outcry from proponents of the Clean Election Act.  They assert in testimony before the Maine legislature that the system is becoming just as corrupt as it was before the Clean Election Act; in fact, the system is now much worse, because the state is providing substantial funding to candidates, but the parties and big donors are essentially circumventing this system and buying as much influence as these same big donors had before.  Though legislation stalls for several years, the Bangor News, the leading newspaper in the state, makes this legislation a cause celebre in its editorials and news coverage.  Finally, the pressure of public opinion becomes so great that the Maine legislature amends the Act to add the following provisions:


CLEAN ELECTION ACT AMENDMENTS OF 2008

1.  In addition to other requirements, any candidate who wishes to receive public election financing must sign a pledge agreeing not to consult with his or her political party on election-related advertisements.  

2.  Any such candidate must also present a signed pledge from his or her political party chairman in which the party pledges that it will not run election-related advertisements, whether or not such ads are prepared and run in consultation with any particular candidate(s campaign.

3.  Election-related advertisements are defined as those which urge a vote for or against any specific candidate, or any specific political party, or that mention such a candidate or party, and are run within 30 days of a general election.

4.  Any candidate or party that signs such a pledge and then violates it is subject to substantial fines and, in the case of the candidate or party chairman, the violation is also treated as a low-grade felony crime.

In the first election under these amendments, about half the candidates from each party present these signed pledges, for both themselves and their parties, and run their campaigns only with public money.  One election district is represented by Congressman Sexton, a long-serving Democratic incumbent who has managed to hold office in a district that is hostile to environmental issues by making medical care for the elderly his signature issue and the constant agenda of his campaign.  He decides to accept public money (and presents the required personal and party pledges) without much concern, because he believes the Democratic Party ads in his district will not actually help him and might in fact hurt his campaign.  But because experts believe control of the state House comes to turn on who wins this particular seat, the Democratic Party, which fails to understand the unusual political dynamics of Rep. Sexton(s district,  at the last minute runs their (pro-environment, pro-Democrat( advertisements 10 times in the last two days of the race.  Sexton is furious, and as he fears, voters come to identify him as too strongly pro-environment to reflect their interests, and he is voted out of office.  

The State Elections Commission then brings an action against the state Democratic Party for a substantial fine for violating the 2008 Amendments.  Please discuss the central constitutional arguments that the Party can make in its defense, and evaluate the likely success of these arguments.


III.
In 2001, the State of Vanderbilt passed a law generally known as the (Primary Law.(  This law, in part, provides as follows:

All political parties seeking to place a candidate for elective office on any ballot shall be required to select that candidate through a primary election that shall be conducted in accordance with state law.

All political primaries shall be conducted on a date to be determined by the Secretary of State at least six weeks prior to the general election.  All primaries will be conducted at the same time and at official polling places, as designated by the Secretary of State.

Nothing herein shall preclude any candidate from running for office as a write-in candidate.  No write-in candidates will have their names listed on the official ballot in any fashion.

The State of Vanderbilt also has an existing law know as the (Open Primary Law.(  In relevant part, this law provides as follows:

All registered voters are eligible to participate in the political primary of any party of their choosing.  Voters may only participate in the political primary of one party, but may designate their choice at any state-designated polling site.  

Assume the following facts:

A lawsuit has been filed challenging the 2001 Primary Law.  The suit is filed by the Vanderbilt First Party, a small group that advocates secession from the United States and the expulsion of all persons without at least a three-generation lineage in Vanderbilt.  The Party has run a candidate for governor in each of the last four elections, drawing less than one percent of the vote each time.  Recently, however, the Party has had greater success, prompted in part by its new, charismatic member, Zeno Fobe.  Mr. Fobe has successfully taken advantage of the strong media presence in Vanderbilt, and he has drawn much greater support than the Party had previously garnered.  He now  threatens to turn the entire election into a debate on the need to (drive out the carpetbaggers( ( in his inflammatory, if historically inept, phrase.  The Party central committee has decided to nominate Mr. Fobe as its gubernatorial candidate.  

The Secretary of State has also determined that the Party may not place a candidate for office on the ballot unless it holds a primary election pursuant to the 2001 Primary law.  There seems little doubt that Mr. Fobe would be selected as the gubernatorial candidate by the Party either by the Central Committee or through an election among party members.  However, a group of local citizens, alarmed by Mr. Fobe(s candidacy and shocked by the recent results in the French presidential elections, has started to organize in opposition to what they call (the Le Pen of Vanderbilt.(  They are encouraging voters to go to the polls on primary day and vote in the Vanderbilt First Party primary to defeat Mr. Fobe.  

The Vanderbilt Party has filed a motion for a preliminary injunction against the Secretary of State.  According to the Party, they will be irreparably harmed by the inability to determine their own standard-bearer as candidate for governor independent of state intervention.

You are a law clerk working for the judge assigned the case.  You have been instructed that the court has no doubt that the harm is irreparable and that the other preconditions for the issuance of a preliminary injunction are met, save one.  The judge worries about the requirement that the party seeking the injunction show that it is likely to prevail on the merits.  You have been asked to draft a memo on this question.  Is the Vanderbilt First Party likely to prevail on its challenge to the  requirement that it select its candidates pursuant to the requirements of the 2001 Primary Law?


IV.

The Vanderbilt legislature is redistricting for the state(s legislative Senate districts.  Vanderbilt has a Hispanic population, mostly Cuban-Americans, who either came to the area in the early 1960s, shortly after Castro took power in Cuba, or who are descended from such immigrants. In the rural Northern panhandle of the state, these Cuban-Americans constitute 20% of the voting-age population (VAP), although they are widely dispersed throughout the panhandle region.  Statewide, about 10% of the VAP is Cuban-American.  Although many Cuban-Americans have run for the state Senate from the northern panhandle, none have been elected.  But because these Cuban-Americans tend to vote as a bloc, and follow the endorsements of the recognized leaders of the community, and because they are relatively well-off financially and politically active, they have significant political influence in the state legislature.  In the last few years leading up to the 2001 redistricting, a new organization, the Cuban-American Legal Defense Fund (CLDF) has been created; one of its central goals is to bring about the election of Cuban-Americans to the state Senate.

In the redistricting process, CLDF is insistent that legislatures carve out at least 5 of the 50 Senate districts in the state for Cuban-American electoral majorities (30 of the state(s 50 Senate districts are in the panhandle).  CLDF vows to hold accountable at the next election any legislator from the panhandle who fails to support this effort.  But legislatures convince CLDF officials that the proposed districts CLDF would create all would be so geographically contorted that the federal courts would almost certainly hold the districts unconstitutional under Shaw v. Reno.  Given the way the relevant population is distributed, there is simply no way to concentrate more than 50% of these voters into a (normal looking( district.  CLDF is angry and frustrated, but after studying the case law, CLDF agrees with this conclusion.

After more study, however, a young CLDF lawyer concludes that white voters are quite willing to vote for Cuban-American candidates, as long as those candidates have fairly centrist views.  Statistical analysis suggests that the Cuban-American VAP need only be 30% for Cuban-American candidates to have a 50-50 probability of being elected.  Studies also show that 6 Senate districts with 30% Cuban-American VAP can easily be created in the panhandle with relatively compact districts.  CLDF therefore shifts its strategy and begins demanding support for the creation of these 6 districts.  After much legislative conflict and horse trading, the state legislature ends up creating a plan with such districts.  CLDF touts the redistricting plan as a (second best( option to (safe( Cuban-American districts, but makes clear that it is pleased with the panhandle(s legislative efforts to get this plan enacted.

Some white voters in the panhandle, who had thought social and political relationships in the region across ethnic lines were extremely good before CLDF entered the picture, view this effort as the first step in the development of a kind of (identity politics( that they fear will lead to the fragmentation and Balkanization of the panhandle community.  They therefore file a complaint in federal court in which they argue that this plan violates their constitutional rights.  

Please analyze what claims plaintiffs are likely to make, what defenses the state is likely to raise, and how the constitutional issues are likely to be resolved.  If you think a court would need additional facts to reach a definitive legal conclusion, indicate what those facts are and how they might affect the result.
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