Law 796: Law and The Political Process

Professor Persily
Final Examination
Spring 2004
This Examination consists of a total of six pages including this cover sheet.   Check now that your exam has all six pages.

Instructions
1. This is a 6 hour take home exam.  It is open book.  In answering the questions, you may consult any materials you wish, but you may not consult any person.

2. There is a strict word limit for this exam.  Your answers to both questions combined may not exceed 3000 words.  (This is roughly 12 double-spaced, typed pages using a 12-point type and one-inch margins.)  You must indicate on your examination how many words you have used.  If you go over the word limit you will be penalized.

3. Questions 1 and 2 each count for 50% of your score.  Please be clear which question you are answering.

4. Be very organized and concise in your answers.  I encourage you to use headings as a shorthand way of organizing and identifying the issues involved in each answer.

5. Thanks for being such a terrific class.  Good luck, have a great summer break, and please keep in touch.

Question I – 50 points
The year is 2012.  Voting rights law has remained the same since April 2004.  In other words, the Voting Rights Act remains the same as it was in April 2004 and no judicial precedent has altered the interpretation of the Constitution or Voting Rights Act.

Due to relative population loss, the State of Alabama has lost two congressional seats – moving from six to four – in the reapportionment of the U.S. House of Representatives following the 2010 Census. As a result of this reduction in the number of districts and significant demographic shifts within the state, some tough decisions need to be made on how to redraw the state’s congressional districts.  Both houses of the Alabama legislature are controlled by the Republicans, but the Governor is an African-American Democrat named Louis “Lucky” Lee.  He got his nickname due to the election he recently won in which a scandal involving his Republican challenger, Randall Flagwrap, broke just weeks before the election.  (Flagwrap’s wife left him after he joked during a televised debate that, if forced to choose, he would take his gun collection and favorite horse instead of her into his protective bunker in the event of Armageddon.)  Governor Lee’s election was surprising because voting in Alabama is racially polarized with Democratic candidates receiving almost the entire African-American vote and a share of the white vote that seems to decrease with each election.  African-American Democratic candidates generally receive even less of the white vote, while attracting almost the entire African American vote.  And, as is true in much of the South, rates of voter registration and turnout are lower for African Americans than for whites.

The six Alabama Congressional Districts as they existed before the 2012 redistricting are presented in Table A.  Everyone in Alabama is either black or white and all those who are registered to vote are either Democrats or Republicans.  As the Table depicts, 5,000,0000 people live in Alabama.  The state’s voting age population (VAP) totals 3,600,000 with 2,400,000 whites who are of voting age and 1,200,000 blacks who are of voting age – i.e., 66.7% (or two thirds) of the state’s voting age population is white and 33.3% (or one third) of the voting age population is black.  2,800,000 people are registered to vote in Alabama – 1,000,000 (or 35.7%) are Democrat and 1,800,000 (64.3%) are Republican.

Just to be absolutely clear on how to read the Tables:

District 1 in Table A, for example, has a total of 700,000 people who live in it.  District 1’s total voting age population, however, is 500,000 – with a Black Voting Age Population (“Black VAP”) totaling 300,000 and a White Voting Age Population (“White VAP”) totaling 200,000.   Therefore, 60% of the Voting Age Population in District 1 is Black and 40% of the Voting Age Population in District 1 is White.  District 1’s total registered voter population is 300,000 – with 200,000 registered Democrats and 100,000 registered Republicans.  Therefore, 66.7% of the registered voters in District 1 are Democrats and 33.3% are Republicans.

The Governor and the Legislature have each proposed redistricting plans.  The Governor’s proposal is presented in Table B and the Legislature’s is presented in Table C.  The Governor has described his proposal as focused on promoting competition.  He notes that three of the four districts (Districts 1, 2, and 3) under his plan have very competitive partisan breakdowns.  He says that District 4, which runs up and down the state, avoiding but coming close to major cities, is drawn to reflect a suburban community of interest.

The proponents of the Legislature’s Plan say it is based more on a theory of partisan representation.  Given that Republicans constitute a substantial majority of the state’s registered voters, it is only fair that they have more than half the seats, they say.  Therefore, Districts 2, 3, and 4 are drawn as Republican districts, while District 1 (which links up the largely African American areas of several cities far apart from each other) is drawn as a safe Democratic seat, they say.

You work for the Alabama Attorney General’s office.  You have been asked to prepare a concise legal opinion evaluating both proposals for compliance with the Voting Rights Act and the Constitution.  Write the memo.

Table A. Plan in Effect Immediately Prior to 2012 Redistricting
	District Number
	1
	2
	3
	4
	5
	6
	Statewide Totals

	Black VAP
	300,000 

(60.0%)
	300,000

(60.0%)
	300,000

(60.0%)
	100,000

 (14.3%)
	100,000

 (14.3%)
	100,000

 (14.3%)
	1,200,000 (33.3%)

	White VAP
	200,000

(40.0%)
	200,000

(40.0%)
	200,000

(40.0%)
	600,000

(85.7%)
	600,000

(85.7%)
	600,000

(85.7%)
	2,400,000 (66.7%)

	Registered

Democrats
	200,000

(66.7%)
	200,000

(66.7%)
	300,000

(75%)
	100,000

(16.7%)
	100,000

(16.7%)
	100,000

(16.7%)
	1,000,000 (35.7%)

	Registered

Republicans
	100,000

(33.3%)
	100,000

(33.3%)
	100,000

(25%)
	500,000

(83.3%)
	500,000

(83.3%)
	500,000

(83.3%)
	1,800,000 (64.3%)

	Total Aggregate  Population
	700,000


	700,000


	800,000


	1,000,000


	900,000


	900,000


	5,000,000 


Table B. Governor’s Proposal: Proposed Plan for 2012 Election
	District Number
	1
	2
	3
	4
	Total from row

	Black VAP
	 350,000

(46.7%)
	350,000

 (46.7%)
	350,000

(46.7%)
	150,000

(11.1%)
	1,200,000 (33.3%)

	White VAP
	400,000

 (53.3%)
	 400,000

(53.3%)
	 400,000

(53.3%)
	 1,200,000

(88.9%)
	2,400,000 (66.7%)

	Registered

Democrats
	 250,000

(55.6%)
	250,000

(55.6%)
	400,000 

(57.1%)
	100,000

(8.3%)
	1,000,000 (35.7%)

	Registered

Republicans
	200,000 

(44.4%)
	200,000 

(44.4%)
	300,000 

(42.9%)
	1,100,000 

(91.7%)
	1,800,000 (64.3%)

	Total Population
	1,200,000


	1,200,000


	1,200,000


	1,400,000


	5,000,000 


Table C. Legislature’s Proposal: Proposed Plan for 2012 Election
	District Number
	1
	2
	3
	4
	Total

	Black VAP
	 850,000

(85%)
	 100,000

(11.8%)
	100,000

 (11.8%)
	150,000 

(16.7%)
	1,200,000 (33.3%)

	White VAP
	 150,000

(15%)
	750,000 

(87.2%)
	 750,000

(87.2%)
	 750,000

(83.3%)
	2,400,000 (66.7%)

	Registered

Democrats
	 700,000

(100%)
	100,000 

(14.3%)
	 100,000

(14.3%)
	 100,000

(14.7%)
	1,000,000 (35.7%)

	Registered

Republicans
	 0

(0%)
	 600,000

(85.7%)
	 600,000

(85.7%)
	600,000 

(85.3%)
	1,800,000 (64.3%)

	Total Population
	 1,250,000
	 1,250,000
	 1,250,000
	 1,250,000
	5,000,000 


Question 2 – 50 points

The Mississippi chapter of the Nation of Islam has decided to become a political party.  It is dedicated to Black power and intends to limit its membership and primary electorate to African Americans.  It has also gained increasing financial support in recent years since the CEO of IBM has become a member and donated much of his personal fortune and some of his company’s to the Nation of Islam. 

The decision of the Nation to come into politics has rattled the Democrats who have been losing ground in Mississippi and fear that such a party would naturally drain African American votes away from them and help the Republicans become even stronger in the state. A group of concerned Democrats has decided to propose an initiative for the next ballot – described as the Orderly Elections Amendment – which will amend the Mississippi Constitution.  Its provisions, each of which is independently severable from the rest, are as follows:

Section 1.  

Before any party can attain an official line on the ballot in any election in the state of Mississippi, it must demonstrate that one of its candidates for President has received at least 0.1% of the national vote in the previous presidential election.

Section 2. 

Voters who switch political party registration will be prohibited from voting in the primary of their former party for five years following their switch in party registration.

Section 3.

No party may discriminate on the basis of race either in the candidates it permits to run on the ballot or in the voters whom it permits to vote in its primary.

Section 4. 

Half of every contribution from a corporation received by a political party must be donated to the state, and half of the value of any corporate expenditure on advertisements that mention the name of a political party must be paid to the state by the corporation making that expenditure.

Section 5.

Once released from prison, former prisoners will be allotted an additional vote for each election for which they were disenfranchised due to their incarceration.  Such compensatory votes can only be used in the first election following their incarceration.  (In other words, in the first election after his release, a prisoner who has been in jail 5 years can cast 6 votes.)

You are an associate in a small politically connected law firm in Jackson, Mississippi.  A senior partner has asked you to write a concise legal memo explaining the potential legal deficiencies of the Orderly Elections Amendment, as well as the decision of the Nation of Islam, were it to qualify as a political party, to limit its membership and primary electorate only to African Americans.  Write the memo.

END OF EXAM
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