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Question 1.
60 minutes.

Let us begin the examination with a relaxation exercise.  Imagine yourself out of this room, staring peaceably across an expansive body of water.  Across the way, imagine an enchanted land, filled with gardens and an enticing culture.  Imagine it as a new world reflection of a bucolic setting of old.  For purposes of our exercise, let us assign it a hypothetical name:  New Jersey.  Now imagine further that this enchanted land is to be administered by the wisest and noblest of its citizens, selected by all the citizens in a free and open democratic way.  And, purely for purposes of our exercise, let us imagine that among those who wish to lead this land are two well-accomplished and well-heeled individuals that, purely for hypothetical purposes, we shall assign the names Forrester and Corzine.   Let us also imagine that there are many others who want to assume the role of governor, including those of poorer means, one of whom we shall call Venturesome.

The wise citizens of New Jersey have decided that a body called the State Electoral Commission should help to inform the voters directly as to who the candidates are and what they stand for.  In furtherance of this role, the Electoral Commission has sponsored debates for the major candidates and has provided for free airtime on the New Jersey Public Broadcasting station for the debate.  Traditionally, these debates are watched by many of the civically-minded citizens of our fair hypothetical state.  The first of the debates take place before the party primaries, so that individuals from across the spectrum participate.

Because airtime is limited, and because there are many who would fancy themselves governor, the Commission has determined that in order to participate in the election debate under its auspices, any candidate must show indications of significant public support.  The Commission decided to use a simple formula for determining significant public support: To be eligible, a candidate must have raised $300,000 for his or her campaign from voters in the state, and no individual may have contributed more than $2,000 to the campaign.  In addition, any candidate who participates in the debates sponsored by the Electoral Commission is prohibited from spending more than $2 million in the primary election cycle and $5 million in the general election.  Failure to abide by these spending limits is grounds for exclusion from the debates, which are presented to the voters as the only “official debates” including “state certified candidates.”  All candidates who participate in the debates are listed on the ballot as “state certified.”  All other candidates are listed on the ballot as “not state certified.”

While simple, this rule has created immediate problems for our candidates.  Forrester and Corzine are independently wealthy and have raised no money from any sources other than their own private funds.  Each has indicated an intent to spend well over the Electoral Commission’s spending caps.  Moreover, the Commission has indicated that individual contributions to oneself are subject to the $2,000 cap for purposes of debate eligibility.  Venturesome has not yet raised enough money to qualify, but is scheduled to go on a WWF barnstorming tour around the country to try to raise the necessary funds.  (Translation:  WWF is Worldwide Wrestling Federation, a particularly pastoral form of recreation, much beloved by the citizens of our hypothetical New Jersey).

Assume the role of wise counselor to the State Electoral Commission.  You are informed that the various candidates have retained counsel to launch a constitutional challenge to the contribution requirement for inclusion in the debates, to the expenditure limitations for inclusion in the debates, to the requirements that the funds come only from individuals in the state up to a maximum of $2,000 per voter, and to the state designation of “state certified” or “not state certified.”  What do you anticipate the constitutional challenges to be and how do you assess the chances of the Electoral Commission’s rules being upheld?  To the extent that your answer requires some sort of factual record, what facts or legislative history might help decide the case on the side of the Commission?

End of Question 1.

********************************************

Question 2.
105 minutes (for the three subsections).

In the year 2012, the voters of California have finally turned their attention to the problem of gerrymandered political districts.  Encouraged by Governor Vin Diesel, who in turn followed the political pathways of his illustrious predecessors in office, Arnold Schwarzenegger and Bruce Willis, the voters decided to take congressional redistricting away from the state legislature and deliver it to a new non-partisan body consisting of retired state Supreme Court justices.  

In addition, the voters passed a second proposition that would institute something called “approval voting” for all candidates for governor.  Under this form of voting, in order for a political party to be able to be able to place a candidate on the November ballot for the general election, the candidate must not only have won the party primary for governor, but would have to be “approved” by 70 percent of the voters in the party’s primary.  All voters would be asked to indicate separately from their preferred candidate whether they found each of the candidates “acceptable” or “unacceptable”.  The nominee for office would be the candidate with the highest number of votes who was also found to be “acceptable” by over 70 percent of the voters.  Any candidate who did not gain the 70 percent “acceptable” rating among the primary voters could not appear on the ballot – but could run as a write-in.  The idea behind the approval voting was to draw candidates closer to the center by forcing a supermajority requirement in the party primaries.

Each of these propositions has created its own storm of controversy.  The state legislature retained its own counsel that opined that the referendum on congressional districting was unlawful.  According to the opinion letter, Article I, Section 4, Clause 1 of the Constitution is categorical in setting out that “The Times, Places and Manner for holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof.”  Accordingly, the state legislature disregarded the referendum and drew up its own redistricting plans.  Meanwhile the retired justices, convened pursuant to the referendum, drew up their own plan – quite distinct from that of the Legislature.  

The Secretary of State decided that she could not intervene between the Legislature and the new redistricting commission.  So, suspending disbelief a bit, the State conducted two simultaneous elections for Congress, with some candidates overlapping, some not, and two different sets of congressional representatives certified as the winners in the competing districting schemes.  

Meanwhile, the first gubernatorial election under approval voting created its own controversy.  A coalition of Democratic Party activists decided to challenge Governor Diesel’s bid for reelection.  Under the slogan “Bad Actors = Bad Acts,” the group claimed that Californians had labored too long under the control of Hollywood’s “B” list.  The activists drew heavily from teachers and other public employee groups, long a target of California reform governors.  The candidate of this coalition, Carlos Caesar, was the leading vote-getter in the primary, with 42 percent of the Democratic vote.  Unfortunately, Caesar received the approval of only 64 percent of voters, resulting in Blanche Brutus emerging as the Democratic candidate.  

The Attorney General of California finds the current predicament baffling.  You have been brought in to give advice on the following questions.

Question 2A.
45 minutes

Assuming the Attorney General feels bound to honor the referendum choices of the voters, is there any chance of being able to compel through court order the seating of the congressional delegation elected from the commissioners’ districting plans?  If this were to go to the U.S. Supreme Court, based upon the law governing the political arena, how do you believe the Court would handle the case?

Question 2B.
30 minutes

The Democratic Party has filed suit challenging the approval voting requirement as an infringement on its right to select its own standard-bearer free of state interference.  What arguments might be raised on behalf of the approval voting scheme and how do you think they might fare?

Question 2C.
30 minutes

Assume that Caesar is a Mexican-American candidate, and that Brutus is white.  Further assume that Caesar was strongly supported by Latino voters in the primary, and that he received strong support on the preference vote from both Hispanic and black voters.  White voters, however, voted 2-to-1 “unacceptable,” resulting in Caesar being ineligible to be on the ballot.  Further assume that several counties in California are covered by Section 5 of the Voting Rights Act, requiring preclearance of all state electoral changes that affect those counties, including changes in statewide electoral practices.  Consistent with Section 5, California submitted its new approval voting practices to DOJ and received preclearance.  What further minority voting issues might be raised and how are they likely to be resolved?

End of Question 2.

*********************************

Question 3.
30 minutes

As some of you may recall, the Law School was privileged to host Justice Scalia quite recently.  Many questions were raised in the various gatherings that day, but one seems oddly not to have been asked:  Were Justice Scalia to have been on the Court at the time of Baker v. Carr, how would he have voted?  Extrapolating as best you can from his opinions that we have seen on related themes, how do you think Justice Scalia would have voted in Baker?  Why?
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