
C A M P A I G N  F I N A N C E

Can McCain-Feingold Restrict a 
Corporation’s “Video-on-Demand” 

Candidate Documentary and Advertising?
by Richard L. Hasen

ISSUES
Does the McCain-Feingold provision
barring corporate-funded broadcasts
that mention a federal candidate
shortly before an election constitu-
tionally apply to corporate-funded
broadcasts offered through a cable
television video-on-demand service? 

Are the McCain-Feingold provisions
requiring disclosure by funders of
broadcast advertising that mentions
a federal candidate shortly before an
election unconstitutional when the
advertising reasonably might be
interpreted as something other than
an unambiguous appeal to vote for
or against a candidate?

FACTS
In 2002, Congress passed the
Bipartisan Campaign Reform Act of
2002 (“BCRA,” more commonly
referred to as “McCain-Feingold”).
This was the most significant federal
campaign finance law since the
1974 amendments to the Federal
Election Campaign Act (FECA),
whose constitutionality the
Supreme Court considered in

Buckley v. Valeo, 424 U.S. 1 (1976).
Although BCRA made many changes
in the law, the changes most rele-
vant for purposes of understanding
this case concern BCRA’s “election-
eering communications” provisions.

FECA required those who spend
money on activity related to federal
elections to disclose their contribu-
tions and spending to the Federal
Election Commission (FEC) and
(continuing a law predating FECA)
it barred corporations and unions
from spending general treasury
funds on election-related activities.
FECA allowed corporations and
unions instead to set up separate
political committees (commonly
referred to as PACs) to spend mon-
ey on these campaigns, but it limit-
ed both the amount that could be
contributed and who could be
solicited to contribute to these
PACs.

By the 1990s, many people viewed
the FECA as ineffective, thanks to
an interpretation of the statute by
the Court in Buckley. The Buckley
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An ideological 

corporation produced 

an anti-Hillary Clinton

documentary. The 
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the documentary during

the presidential primary

season through a cable
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Feingold bars certain 
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advertising, such as these
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unconstitutional as

applied to this case.
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Court held that, to avoid vagueness
and overbreadth problems within
FECA, its provisions should be
interpreted to reach only election-
related activity containing “express
advocacy,” such as “Vote for
Smith.” Individuals, corporations,
and unions began running “issue
ads” that appeared aimed at influ-
encing federal elections but that
escaped FECA regulation through an
avoidance of words of express advo-
cacy. Thus, individuals and entities
that spent money on “Vote against
Jones” ads had to disclose the
sources of payment and those ads
could not be paid for with corporate
or union treasury funds. In contrast,
there were no such limitations on
ads that appeared intended to influ-
ence federal elections but that
avoided the magic words of “express
advocacy.” These ads would include
ones that said “Call Senator Jones
and tell her what you think of her
lousy vote on the stimulus bill.”
Spending on such ads increased dra-
matically in the 1990s.

BCRA sought to close this issue
advocacy “loophole” by creating
new “electioneering communica-
tions” provisions. Electioneering
communications are television or
radio (not print or Internet) adver-
tisements that feature a candidate
for federal election and are capable
of reaching 50,000 people in the rel-
evant electorate 30 days before a
primary or 60 days before a general
election. Anyone making election-
eering communications over a cer-
tain dollar threshold must disclose
contributions funding the ads and
spending related to the ads to the
FEC (BCRA § 201). In addition, cor-
porations and unions cannot spend
general treasury funds on such ads
(but could pay for the ads through
their PACs) (BCRA § 203). In addi-
tion, anyone broadcasting an elec-
tioneering communication must dis-
close in the ad the person or com-
mittee funding the ad and whether

or not it is authorized by any candi-
date (BCRA § 311). 

The § 203 spending limit does not
apply to nonprofit corporations that
meet certain requirements, includ-
ing that the nonprofit has a policy
not to take for-profit corporate or
union funding. These groups are
referred to as MCFL groups (named
after a 1986 Supreme Court case,
FEC v. Massachusetts Citizens for
Life, 479 U.S. 238 (1986)), or QNC
groups (named after an FEC regula-
tion defining “qualified nonprofit
corporation”). MCFL groups still
must comply with the disclosure
provisions in BCRA § 201 and 
§ 311. 

A broad coalition of plaintiffs chal-
lenged each of these BCRA provi-
sions (along with a number of oth-
ers) in McConnell v. FEC, 540 U.S.
93 (2003). By a 5-4 vote, the
Supreme Court upheld BCRA § 203
against facial challenge. It reaf-
firmed the Court’s controversial
holding in Austin v. Michigan
Chamber of Commerce, 494 U.S.
652 (1990). Austin held that corpo-
rate spending on elections could be
limited because of what the Court
termed the “distorting and corrosive
effects” of immense aggregations of
wealth accomplished with the cor-
porate form, which could be spent
on elections despite the corpora-
tion’s ideas having little or no public
support. Relying on Austin’s uphold-
ing of corporate limits on “express
advocacy,” the McConnell Court
held that the “issue ads” regulated
by the electioneering communica-
tions provisions of BCRA could con-
stitutionally be limited because
most of them were the “functional
equivalent of express advocacy.” By
an 8-1 vote, the Court also upheld
BCRA § 201 and § 311 against facial
challenge. Five justices took the
position the disclosure provisions
were necessary to prevent Austin-
style corruption, to enforce other

campaign finance laws, and to pro-
vide information relevant to voters
as they decide how to vote. Three
other justices held the disclosure
provisions were justified on infor-
mation grounds only. Only Justice
Thomas dissented, viewing the dis-
closure provisions as a violation of a
First Amendment right to anony-
mous speech.

In Wisconsin Right to Life v.
Federal Election Commission, 546
U.S. 410 (2006) (WRTL I), the
Court held that McConnell did not
preclude an “as applied” challenge
to BCRA § 203 for a corporation or
union whose ads were not the
“functional equivalent of express
advocacy.” WRTL I involved a cor-
porate-funded broadcast advertising
that mentioned Senator Feingold’s
and Senator Kohl’s position on judi-
cial filibusters, and was to be broad-
cast in Wisconsin during the period
of Senator Feingold’s reelection
campaign. After remand, in which
the lower court found the ads were
not entitled to an exemption
because they were the functional
equivalent of express advocacy, the
case returned to the Supreme
Court. 

In Wisconsin Right to Life v.
Federal Election Commission, 127
S.Ct. 2652 (2007), (WRTL II), the
Court held, on a 5-4 vote, that
BCRA § 203 could not be constitu-
tionally applied to such ads. Three
justices in the majority (Justices
Kennedy, Scalia, and Thomas) held,
consistent with their dissenting
opinions in McConnell, that BCRA 
§ 203 was unconstitutional as
applied to any corporate advertising,
stating that McConnell and Austin
should be overruled. Chief Justice
Roberts and Justice Alito, in a nar-
rower controlling opinion, did not
reach the question whether
McConnell and Austin should be
overruled. They held instead that
the only corporate-funded advertise-
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ments that BCRA could bar consti-
tutionally were those that were the
“functional equivalent of express
advocacy.” The controlling opinion
held that in making the “functional
equivalent” determination, the
question the FEC or a court must
consider is whether, without regard
to context (such as the fact that the
filibuster issue was one that conser-
vatives were using to attack liberal
Democrats) and without detailed
discovery of the intentions of the
advertisers, the advertisement was
susceptible of no reasonable inter-
pretation other than as an advertise-
ment supporting or opposing a can-
didate for office. Unless the ad was
susceptible to “no reasonable inter-
pretation” other than as an adver-
tisement supporting or opposing the
candidate, it would be unconstitu-
tional to apply BCRA § 203 to bar
corporate funding for it. The con-
trolling opinion then held that the
ad at issue in WRTL II was suscepti-
ble to an interpretation as some-
thing other than an ad against
Senator Feingold: it did not mention
Senator Feingold’s character or fit-
ness for office, and had no other
clear indicia of the functional equiv-
alent of express advocacy.
Accordingly, WRTL was entitled to
an as-applied exemption and could
pay for the ads with corporate
funds.

The case at bar is a follow-on case
to WRTL II. Citizens United, a non-
profit ideological corporation (but
one that took some for-profit corpo-
rate funding) produced a feature-
length documentary entitled
Hillary: The Movie. The documen-
tary appeared in theaters and was
available to order via DVD during
the 2008 primary season. Citizens
United wished to distribute the
movie as well through a cable televi-
sion “video-on-demand” service. In
exchange for a $1.2 million fee, a
cable television operator consortium
would have made the documentary

available to be downloaded by cable
subscribers for free “on demand” as
part of an “Election 08” series. The
documentary contained no express
advocacy, but it did contain a 
great deal of negative statements
about Hillary Clinton, including
statements that she was a
“European socialist” and not fit to
be commander-in-chief. The FEC
took the position that the documen-
tary was the functional equivalent of
express advocacy and therefore sub-
ject to BCRA § 201, meaning it was
an electioneering communication
that could not be paid for with cor-
porate funds.

Citizens United also wished to
broadcast some 10-second and 30-
second advertisements promoting
the documentary. The corporation
wished to do so without complying
with BCRA § 201 (requiring disclo-
sure of funders) or § 311 (requiring
the “disclaimer” stating who paid
for the advertisement and that it
was not approved by any candidate
or committee). The FEC conceded
that the advertisements (as opposed
to the documentary itself) were not
the “functional equivalent of
express advocacy,” but it took the
position that the rules of BCRA 
§ 201 and § 311 still applied.
According to the FEC, the disclo-
sure rules were not eligible for the
“as applied” exemption that the
Court created for corporate spend-
ing in WRTL II. 

Pursuant to a special jurisdictional
provision of BCRA, Citizens United
filed suit against the FEC before a
three-judge court in the United
States District Court for the District
of Columbia (with direct appeal to
the Supreme Court). Citizens
United, at that point represented by
James Bopp (who had successfully
argued WRTL II), moved for a pre-
liminary injunction barring enforce-
ment of BCRA § 203 for its broad-
cast of the documentary through

“video-on-demand” and barring
enforcement of BCRA § 201 and 
§ 311 disclosure requirements as to
the advertisements. 

The three-judge court unanimously
rejected Citizens United’s argu-
ments. As to the documentary itself,
the court held that under WRTL II
the documentary was the functional
equivalent of express advocacy and
was therefore not entitled to an as-
applied exemption: the movie could
not be paid for with for-profit corpo-
rate funds. As to the advertise-
ments, the district court held that
the WRTL II exemption did not
apply to the disclosure rules, relying
on language in McConnell broadly
upholding these requirements.
Citizens United appealed from the
denial of the preliminary injunction
to the Supreme Court, which dis-
missed the appeal. 128 S.Ct. 1732
(2008). The case returned to the tri-
al court. The district court then
granted summary judgment, relying
on its earlier opinion on the prelimi-
nary judgment. 

The Supreme Court noted probable
jurisdiction and set the case for
argument. Ted Olson, who had
argued on the government’s side for
the constitutionality of BCRA in the
McConnell case, replaced Jim Bopp
as counsel for Citizens United on
the merits stage of the appeal. Bopp
filed an amicus brief supporting
Citizens United on behalf of a group
that had wished to broadcast a doc-
umentary against Barack Obama
under similar circumstances.

CASE ANALYSIS
The Documentary Broadcast over
“Video-on-Demand”
Citizens United raises a number of
arguments against the government’s
position that this documentary
could not be broadcast over cable
television’s “video-on-demand” ser-
vice because it constituted a corpo-

(Continued on Page 352)
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rate-funded “electioneering commu-
nication.” Some of these arguments
appear to have been raised for the
first time in the Supreme Court’s
merits brief (perhaps a consequence
of the change of lead lawyers), and
for this reason the Court may reject
them as not properly before it.

First, Citizens United argues that,
under a strict scrutiny standard, the
government cannot demonstrate a
compelling interest in regulating a
feature-length documentary broad-
cast through a cable television
“video-on-demand” service. There
are two aspects to this argument. 
(A) Citizens United argues that the
feature-length nature of the docu-
mentary is different from the short
“issue ads” considered in McConnell.
While the record demonstrated a
potential corruption problem with
these short ads, there is no evidence
a feature-length documentary would
raise the same sorts of problems. (B)
The fact that this is a “video-on-
demand” service makes it more akin
to the distribution of a DVD to inter-
ested viewers than to a normal tele-
vision broadcast. Because viewers
must effectively “opt-in” to view the
documentary, and viewers who opt
in are likely to already be opponents
of the candidate, the documentary
does not have the same corruptive
potential.

The FEC takes issue with both of
these points. As to Point (A), if the
concern is about disproportionate
corporate influence on the political
process, the government says corpo-
rations can have just as dispropor-
tionate influence through a long
message as through a short one. As
to Point (B), the government dis-
putes the notion that only Clinton
opponents would tune into such a
documentary, and in any case the
advertisement could still be useful
in energizing the base of Clinton
opponents and getting out the vote.
The interests supporting the corpo-

rate limit on regular broadcasts
apply equally to video-on-demand.

Citizens United also raises a second
argument related to Point (B), that
the FEC regulations should not be
construed to apply to “video-on-
demand” cable broadcasts. Citizens
United concedes that it did not raise
the issue below (see Brief of
Appellants, footnote 2), but notes
that the district court passed on it
and that the canon of constitutional
avoidance (construe a statute to
avoid constitutional issues when
possible) gave the Court a reason to
reach the statutory question. The
government disagrees that the Court
should reach the question. However,
the BCRA legislative sponsors (Sens.
McCain and Feingold, and former
Representatives Shays and Meehan)
filed an amicus brief suggesting that
if the Court is otherwise inclined to
find for Citizens United in this case,
it should do it on grounds that the
FEC’s implementing regulations did
not clearly apply to “video-on-
demand” broadcasts.

Citizens United’s second set of argu-
ments take on existing Supreme
Court precedent. First, Citizens
United argues that Austin was
wrongly decided and should be
overruled, with the result being that
even express advocacy by corpora-
tions in federal elections could be
paid for with corporate treasury
funds. Second, Citizens United
argues that MCFL should be
expanded to include nonprofit cor-
porations that take some corporate
money, so long as funds from indi-
viduals are the predominant form 
of funding.

The FEC’s main argument against
these points is that they were not
properly presented below. As to the
Austin argument, the FEC notes
that Citizens United did not raise
this point below, and that it express-
ly withdrew any facial challenges

before the district court issued its
summary judgment. On the merits,
the FEC argues that Citizens United
presented no special reasons to
overcome stare decisis in this case.
As to the MCFL argument, the FEC
notes that Citizens United specifi-
cally pleaded the case as one that
did not involve an MCFL corpora-
tion (Jim Bopp’s strategy at the time
appeared to be to expand WRTL II
for all corporations, not to expand
the scope of the MCFL exemption).
Moreover, the FEC argues that there
is not enough evidence developed in
the record as to the extent of corpo-
rate contributions either supporting
the documentary in particular or
supporting Citizens United more
generally.

Finally, Citizens United argues that
its documentary, considered as a
whole, is not the “functional equiva-
lent of express advocacy” under
WRTL II. Citizens United concedes
that its documentary includes por-
tions questioning Clinton’s charac-
ter and fitness for office, but con-
tends that considered as a whole,
the documentary could be seen as
about issues, not about Clinton’s
candidacy. The FEC disputes this
characterization, pointing to numer-
ous statements in the documentary
questioning Clinton’s character and
fitness for office.

The Disclosure and Disclaimer
Provisions in the Advertisements
The issue in the second part of this
case differs significantly from the
first. The question here concerns
advertisements that the FEC con-
cedes are not the “functional equiv-
alent of express advocacy” under
the controlling WRTL II test. 

Recall that BCRA § 201 requires
anyone (not just corporations or
unions) spending money on “elec-
tioneering communications” to dis-
close contributors and expenditures.
Citizens United argues that the dis-
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closure rules are subject to strict
scrutiny. According to Citizens
United, under this standard it is
unconstitutional to apply the disclo-
sure rules to it. Citizens United fur-
ther argues that because the adver-
tisements are not the “functional
equivalent of express advocacy,”
information about contributors and
expenditures would not be relevant
to voters deciding how to vote, nor
would disclosure serve an anti-cor-
ruption function. It says the disclo-
sure rules chill political speech.

The FEC disagrees, stating that
intermediate (or “exacting”) scruti-
ny applies, and that under this stan-
dard the disclosure rules are consti-
tutional. The FEC notes that the
Supreme Court in McConnell upheld
the disclosure rules with very broad
language, and that eight of the nine
justices supported disclosure in
McConnell to prevent corruption,
enforce other campaign laws, and
provide valuable information to vot-
ers. The FEC also argues that the
First Amendment costs of the corpo-
rate ban in the WRTL II—which led
to the as-applied exemption for cor-
porate spending—are much higher
than the costs of disclosure at issue
here. It concludes that as-applied
exemptions from disclosure rules are
unwarranted. The FEC notes that if
Citizens United faces real threats of
harassment, the organization can
seek an exemption from disclosure
rules under Brown v. Socialist
Workers. Finally, the FEC points to a
number of earlier Supreme Court
cases (including MCFL, First
National Bank of Boston v. Bellotti,
435 U.S. 765 (1978), and Citizens
Against Rent Control v. City of
Berkeley, 454 U.S. 290 (1981)) con-
taining holdings or dicta supporting
disclosure requirements in cases in
which the Court held spending lim-
its unconstitutional.

Citizens United also takes issue with
BCRA § 311’s requirement that
include a disclaimer in its advertis-

ing, arguing that the disclaimer is
compelled speech and that it is bur-
densome (using up 4 seconds in a
10-second advertisement). The FEC
argues that the Court upheld § 311
in the McConnell case against a
similar challenge, and that there is
no reason to treat this case differ-
ently. It also argues that the dis-
claimer provides important informa-
tion to voters.

SIGNIFICANCE
This case has the potential to be a
blockbuster if the Court overrules
Austin and McConnell and holds
that the Constitution bars limits on
corporate spending in federal elec-
tions. The limit on corporate and
union spending in federal elections
has existed in some form since the
early 20th century, and has been
enforced strictly since at least the
1970s. Many states also limit corpo-
rate and union spending in candi-
date elections, and these limits too
would be unconstitutional if the
Court accepted Citizens United’s
invitation to overrule these cases.

That said, it seems unlikely that a
Court majority will be prepared to go
this far in this case. Three justices
(Justices Kennedy, Scalia, and
Thomas) have voted repeatedly for
Austin to be overruled, but Chief
Justice Roberts and Justice Alito
thus far have moved more cautiously
in the campaign finance cases. In
each of the campaign finance cases
decided by the Roberts Court, the
Court has sided with those challeng-
ing the law, but has done so in an
incremental way. There are many
ways for these two justices to side
with Citizens United on the question
of airing the documentary without
overruling Austin, an issue which
was not presented until the merits
stage. Perhaps the easiest way to
support Citizens United would be for
the Court to construe the FEC regu-
lations so as not to apply to “video-
on-demand” broadcasts. Of course,

these justices could also vote with
the other justices generally support-
ing the constitutionality of campaign
finance regulation (Justices Breyer,
Ginsburg, Souter, and Stevens) to
uphold application of BCRA § 203 to
Citizens United’s documentary. Such
an outcome would be notable as the
first time the Roberts Court upholds
a campaign finance regulation. 

On the challenge to BCRA’s elec-
tioneering communications disclo-
sure rules, a holding that WRTL II’s
“no reasonable interpretation” test
applies to the disclosure rules would
also be significant, because it would
seriously undermine the effective-
ness of disclosure. Citizens United’s
disclosure argument seems some-
what of a long shot, however. In
McConnell, eight justices voted to
uphold those disclosure laws broad-
ly. Two of those justices (Chief
Justice Rehnquist, and Justice
O’Connor) are no longer on the
Court, but six of them still are,
including Justices Kennedy and
Scalia, who view disclosure rules as
a more narrowly tailored way than
contribution and spending limits to
accommodate the state’s interests in
campaign finance regulation. So
regardless of how Chief Justice
Roberts and Justice Alito view this
question, Citizens United will need
to move at least two justices from
their positions on disclosure in
McConnell in order to prevail on
this issue. A decision to uphold the
disclosure rules would reaffirm the
status quo and therefore be some-
what less significant.
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