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FINAL EXAM

This is an open-book examination.  You may consult any written material you wish, although references to cases or articles that were not read or discussed in class will not strengthen your answer.  The answer must be entirely your own work.  You may not discuss the examination with anyone, either while taking it, or thereafter until after the last day of exams.  This rule is very strictly enforced.

The examination is intended to test your analytic skills, creativity, and understanding of the material, not your ability to download class notes or your typing speed.  While I expect most exams to be considerably shorter than 4000 words, YOUR ANSWER MUST NOT EXCEED 4000 WORDS  i.e., ABOUT SIXTEEN, DOUBLE-SPACED PAGES WITH ONE-INCH MARGINS.   Please double space your answers, begin each question on a new page, and paginate your answer. At the end of your exam, please state how many words your answer contains and identify the computer program you used for the count.

You will have 8 hours to complete the exam.  There are three questions on the exam. I have noted the points (on a scale of 100 points) accorded to each answer below.

If at any point you believe some important fact has been omitted, please make a reasonable assumption with respect to that fact, state that assumption explicitly, and answer the question on that basis.  Similarly, if you believe the question is ambiguous, identify the ambiguity explicitly, make a reasonable assumption about how to resolve it, and answer the question on that basis.  To the extent possible, please also discuss relevant, non-frivolous arguments that you ultimately decide to discard and state your reasons for discarding them.

Thank you for a fantastic semester.  Good luck with the rest of your exams.


Question 1 (30 points)
It is 2001.  The State of Denial is redistricting its 100 state Senate districts in light of the new population numbers recently released from the 2000 Census.  Denial has a large population classified as Hispanic by the Census.  Most Hispanics in Denial are Cuban-Americans.  Cuban-Americans are widely dispersed throughout the state and constitute roughly 10% of its population (up from 5% of the population as measured by the 1990 Census).  Cuban-Americans consistently vote as a bloc, they are well-organized and follow endorsements from leaders in the community, their average per capita income exceeds that of whites in Denial, they have the highest turnout rates of any racial or ethnic group in the state, and they vote 98% Republican.  Because of their financial clout and high turnout rates, Cuban-Americans have significant political influence within the Republican Party.  Moreover, the GOP controls both state houses (it enjoys a 60% majority in both houses, in keeping with the fact that 60% of the state population is Republican) and the governorship.  Cuban-Americans have not, however, succeeded in electing any first-choice candidate to office (except in the 5 majority-Cuban-American districts in place prior to 2000, each of which had a population that was on average 65% Cuban-American) because other racial and ethnic groups  whites, African-Americans, and others  consistently prefer a different set of candidates.  As a general matter, the first-choice candidate of Cuban-Americans tends to be Cuban-American and extremely conservative.

The Cuban-American community, working through the newly established Cuban-American Legal Defense Fund (CLDF), has decided to push the Denial state legislature to create additional majority-Cuban-American districts.  CLDF initially demands the creation of an additional 5 such districts, for a total of 10 districts with a Cuban-American majority of 60-70%.  The state legislature balks at this proposal, arguing that because Cuban-Americans are geographically dispersed, it would not be possible to achieve CLDFs goal without creating extremely contorted districts.  The Republican-dominated legislature has also made clear that it is reluctant to create such districts because they would lead to the packing of Republicans and thereby undermine Republican influence elsewhere.  Eventually, state legislators convince the CLDF that while such a plan would be precleared by the Department of Justice (the State of Denial is a covered jurisdiction under Section 5), it is sure to be invalidated under Shaw v. Reno.   

A bright, young Harvard law school graduate working for CLDF begins to examine voting patterns in the State of Denial.  She concludes that there are a substantial number of white voters who are willing to vote for Cuban-American candidates if they adopt fairly centrist views.  Statistical analysis suggests that a district need only contain 35% Cuban-Americans in order to create a 50-50 probability of electing a Cuban-American candidate.  Using CLDFs redistricting software, the Harvard law graduate also discovers that the state legislature could easily draw 10 to 15 districts with a 35% Cuban-American population without violating any traditional districting criteria.  CLDF endorses her new proposal.  After a great deal of horse-trading and efforts to modify district lines to please incumbent legislators, the state legislature adopts the plan as well.  Most state legislators in the majority voted for the CLDF proposal because it ensures that the Republican Party will gain 5 additional seats, avoids pitting any Republican incumbents against each other, achieves virtually perfect numerical equality between districts (thereby guaranteeing that no one could challenge the plan as violating the principle of one-person, one-vote), and maintains town, city, and county lines to the extent possible.  

A.  You are working for the Governor of the State of Denial.  He wishes to know whether a law suit could be brought to challenge the plan.  He would like you to describe any claims that might realistically be raised to challenge the plan and assess the likelihood that any of them would succeed.  If you need to know any additional facts to reach a definitive conclusion, please tell the Governor what those facts are and how they would affect your assessment. 

B.  The Governor is also an election law junkie.  He wants to know whether you think this case reveals any problems in the way the law  statutory or constitutional  is currently applied, and how you would change the law if you had the power to do so.  The best answer will not only suggest concrete doctrinal changes, but reflect more broadly on the way courts handle claims involving the political process.


Question 2 (30 points)

The people of the country of Ames have recently liberated themselves from a malevolent dictator.  The populace is now engaged in a robust debate about the new constitution they are designing.  Imagine you are an election law scholar at Harvard Law School.  You have been asked by the Ames Committee on Electoral Reform to help them think through a question of institutional design.  Specifically, the Ames Committee on Electoral Reform has sent you the following question:

      A number of scholars have argued that the key difference between a territorial-based, single-member scheme and a system designed to achieve semiproportional or proportional representation (e.g., cumulative voting, single-transferable vote schemes, limited voting, list PR) is where democratic compromise takes place.  In the words of one scholar:

 
[e]very system of representation involves some form of aggregation of private preferences into a collective choice . . . In this respect, the different electoral systems differ only with respect to the point in time at which the various groups must strike a compromise to produce an effective majority.  In the system of proportional representation, this bargain is struck after the elections, when the parties must agree to form a government or pass new legislation.  In the majoritarian systems, by contrast, the key compromises are made before the election, when various social interests must come together around a party program that can gain a majority of the popular vote.

Issacharoff et al., The Law of Democracy (2d. ed. 2001) 1162 (casebook) (quoting Andrew Rapczynski). 

In light of your extensive knowledge of the law of democracy in the United States, please explain how you would evaluate the choice between a territorial-based, single-member districting scheme and some type of proportional or semiproportional representation scheme.  Please focus your answer on the trade-off described above.  Do you agree with the suggestion above that one consideration in choosing a scheme is where democratic compromise takes place?  Even if you disagree with the claim, assume, arguendo, that this description of the choice is accurate  which way does it cut?  If you need more empirical information to answer this question, what facts would you like to know, and how would they affect your argument?  

Please remember that Amesian people have chosen to consult you, not a high falutin political theorist in Harvards Government Department, to help them resolve this question.  You should, of course, avoid comparing an idealized version of one system to the worst, real-world implementation of the other (remember, during this heady period in the Ames constitutional process, the Amesians feel they can design the best possible version of either system).  Nevertheless, the best answer should address not only the theoretical questions inherent in this choice, but ground its conclusions in the practical, doctrinal issues that the U.S. courts and Congress have encountered in regulating the political process.  Thus, you should refer to specific lines of decisions and concrete legal problems that we have discussed over the course of the semester to the extent they help ground your analysis.  

  
Question 3 (40 points/10 points each)

For each pairing of opinions below, identify one tension or inconsistency in their approaches and explain how you would resolve the inconsistency.  Do not simply describe the holdings in these cases; instead, discuss the salient differences in the theories, assumptions, and principles behind each holding.

A. 
Nixon v. Shrink Missouri Government PAC (casebook p. 460)  and First National Bank of Boston v. Bellotti (casebook p. 499).

B. 
California Democratic Party v. Jones (casebook p. 391) and Timmons v. Twin Cities Area New Party (casebook p. 427)  

C. 
Tashjian v. Republican Party of Connecticut (casebook p. 404) and California Democratic Party v. Jones (casebook p. 391) 

D. 
Hunter v. Erickson (casebook p. 993) and Whitcomb v. Chavis (casebook p. 673)


* * * *

Please end your exam with the following:  I certify that this exam answer has _____ words, as counted using _____________________.


END OF EXAM
PAGE  
© 2002-2003 by the President and Fellows of Harvard College

Page 1 of 5 Pages


