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			“Supreme Court’s Delay Creates Uncertainty for South Carolina Election”
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Jimmy Hoover for National Law Journal:





New candidates are throwing their hats in the ring in Republican Rep. Nancy Mace’s South Carolina congressional district despite a court ruling last year striking down the GOP drawn map as an unconstitutional “racial gerrymander.” 




Both GOP state lawmakers defending the state’s newly drawn First Congressional District and challengers from the South Carolina State Conference of the NAACP had hoped the U.S. Supreme Court—which heard arguments in October—would have completed its review of that decision by Jan. 1.




As it stands, key primary deadlines are fast approaching without word from the high court on whether new district lines drawn after the 2020 census are valid.




“I know that originally there was talk of trying to get it out early before the primaries, but the court doesn’t seem to be in much of a hurry with anything this term,” said Rick Hasen, an election law professor at UCLA Law.




At stake in the case is whether Republicans can hold on to a 1.36 point partisan advantage from the new map or whether the state General Assembly will have to go back to the drawing board to satisfy the demands of a federal district court panel that struck down the map as unconstitutional. The panel found the new map illegally moved Black voters into a nearby district to maintain a low Black voting age population.




The panel has said it would allow the Supreme Court to complete its review, expressed hope a remedial plan could be adopted before the coming elections and entertained pushing back any elections until an alternative map is put in place.
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WSJ:





The centrist group No Labels is considering picking Geoff Duncan, the Republican former lieutenant governor of Georgia, to lead a “unity” presidential ticket, people familiar with the discussions said.




The group’s delegates voted Friday to press forward with its efforts to field an independent presidential ticket, based on the idea that voters want an alternative to President Biden and former President Donald Trump, but didn’t name any candidates.  




Some prominent politicians who had been on the group’s radar—including Republicans Nikki Haley and Larry Hogan and Democrat Joe Manchin—have ruled out making presidential bids. If No Labels can’t succeed in recruiting sufficiently high-profile candidates, that could drain enthusiasm among delegates for moving forward with an independent ticket, according to people familiar with its discussions. 




Duncan didn’t immediately respond to a call for comment Friday.
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Happy to chat with Paul Lisnek on WGN tv about my new book, A Real Right to Vote. Watch here.
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Patrick Marley for WaPo:





The Supreme Court quickly and unanimously resolved a case this week that had divided legal scholars for months, clearing a path for Donald Trump to remain on the ballot for president nationwide. But in doing so, the justices unleashed new questions that could confront Congress and the courts after the November election.




The decision reversed a finding by Colorado’s top court that votes for Trump should not be counted in that state because he had engaged in insurrection and, as a result, was barred by the Constitution from holding office. Monday’s decision — issued a day before Colorado and 14 other states held their Super Tuesday primary elections — found that states cannot prevent candidates for federal office from running based on claims that they are insurrectionists.




All nine justices agreed on that point. A majority went further and said when it comes to federal offices, only Congress has the authority to enforce Section 3 of the 14th Amendment, the part of the Constitution that bars insurrectionists from office. The court’s liberals, along with conservative Justice Amy Coney Barrett, said the majority should not have tackled an issue it didn’t need to address.




The three justices nominated by Democratic presidents excoriated the conservative majority and accused it of trying to protect the court and Trump from “future controversy.” The majority’s reading of Section 3 effectively shut the door to using the provision to prevent future insurrectionists from holding federal office, the liberals argued.




But some legal scholars offered an additional critique, saying the court settled far less than it should have. By trying to address some questions, the majority created new ones, raising the possibility of a confusing and acrimonious post-election season, they said.




“They’ve introduced new uncertainty,” said Richard Hasen, a UCLA law professor and director of the university’s Safeguarding Democracy Project.




For instance, the decision leaves open the question of whether Congress could refuse to count electoral votes for Trump if it determines he committed insurrection during the Jan. 6, 2021, attack on the U.S. Capitol, Hasen said. It’s also unclear whether the Supreme Court can intervene in the unlikely event that that happens.




University of Notre Dame law professor Derek Muller agreed the majority opinion left the question muddled. Congress is slated to count electoral votes on Jan. 6, 2025, four years to the day after the assault on the Capitol by Trump supporters.




“This is an area of high uncertainty for me,” he said. “I think there’s no question the mood from the court is to discourage Congress from refusing to count electoral votes on January 6th. But it’s far from clear to me that that is foreclosed from Congress’s power.”…
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NYT:





After the 2020 election, one story out of North Carolina had a powerful effect on Donald J. Trump.




A proactive Republican, the story went, had worked behind the scenes to stop Democrats from stealing the election in the state and helped secure Mr. Trump’s victory there.




That Republican was Michael Whatley, the chairman of the North Carolina G.O.P. He had pushed the state party to recruit what he described as thousands of poll observers and hundreds of volunteer lawyers as part of an election-protection program. Mr. Trump called Mr. Whatley after the election, and Mr. Whatley boasted to him about that program’s success.




“That’s great,” Mr. Trump replied, as Mr. Whatley recounted the conversation in a speech to North Carolina Republicans last year. “Why the hell didn’t they do that in Arizona and Georgia?”




Mr. Whatley, who became the Republican National Committee’s general counsel last year, is now poised for a far bigger and more consequential role: Mr. Trump handpicked him to succeed Ronna McDaniel as the committee’s chair. Ms. McDaniel is expected to step aside Friday.




Mr. Trump’s selection of Mr. Whatley, whose appointment still awaits a formal vote, sums up the former president’s vision for the new R.N.C. He wants it to share his obsession with the false idea that President Biden and Democrats stole the 2020 election from him and are working to do it again in 2024. Mr. Trump believes Mr. Whatley is more in sync with his views about voter fraud than Ms. McDaniel, and he has insisted that Mr. Whatley will stop Democrats from “cheating” in November, according to two people who have spoken to Mr. Trump and who insisted on anonymity to discuss private conversations.




But the story that stuck with Mr. Trump — that his victory in North Carolina had hinged on Mr. Whatley’s election-watchdog work — was just that: a story, based only loosely on reality….




Moreover, Mr. Whatley himself has a more mixed record than Mr. Trump may realize on the former president’s No. 1 issue. While he often sounds like a loyal soldier in the effort to falsely discredit Mr. Biden’s win, at other times he has distanced himself from the most extreme conspiracy theories promoted by Mr. Trump and his allies….




On the campaign trail Mr. Trump has praised a plan — first pushed by his former national security adviser, Michael T. Flynn — to “guard the vote” during the 2024 election, with an emphasis on heavily Democratic cities with large Black populations.




“Michael Whatley will bring in active leadership in the form of election integrity, as opposed to a passive slash reactive approach,” said Chris LaCivita, a senior Trump campaign adviser who is expected to soon move over to the R.N.C. to run its operations in the general election.




A spokesman for Mr. Whatley declined to answer questions for this article.




If there’s another tight race in swing states this fall, the R.N.C. will be far more active after Election Day than it was in 2020, said Steve Bannon, the far-right podcast host and former chief strategist to Mr. Trump.




“It’s the MAGA takeover of the R.N.C.,” Mr. Bannon said in an interview….
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Cal Matters:





Huntington Beach voters are poised to adopt a pair of measures pushed by local leaders seeking to remake the Orange County city into a bastion of resistance against liberal California — likely setting up a showdown with the state over voting rights that could further galvanize conservatives.




With tens of thousands of ballots from the March election counted as of Wednesday evening, a charter amendment that would allow the city to require voter identification in municipal elections led 54% to 46%. Another to restrict which flags can fly on city property, effectively banning displays of the rainbow LGBTQ+ Pride flag, was winning with more than 58% of the vote.




Both proposals emerged from a new conservative majority on the city council, elected in 2022, which has spent the past year on a contentious campaign to reverse any past progressive governance that they argue is out of step with the community’s values. The crusade has thrust Huntington Beach into some of the country’s fiercest cultural battles, including over vaccine mandates, transgender athletes and library books.




“This is the direction that the community has been wanting to go,” said Mayor Gracey Van Der Mark, a Republican who led the effort to establish a committee to monitor library books for sexual content. “If they didn’t want this, they wouldn’t have voted and supported this.”




The election will not be the final word, however.




Last fall, Attorney General Rob Bonta and Secretary of State Shirley Weber, both Democrats, warned Huntington Beach officials that the voter ID proposal — which would take effect in 2026, and also grant the city authority to add more in-person voting locations and monitor ballot drop-boxes — conflicted with state law. They contend that requiring voter ID violates a provision in the election code that prohibits “mass, indiscriminate, and groundless challenging of voters solely for the purpose of preventing voters from voting.”




Despite a lawsuit from Huntington Beach resident Mark Bixby aiming to block the measure, a judge ruled that its legality could only be considered if it were to pass and allowed it onto the March ballot.
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		WISH TV:




There is little question that Chunia Graves is a Democrat. She is part of the Indiana Democratic Party’s 2023-24 class of emerging leaders, is the vice president of the Marion County Young Democrats and voted in last year’s… Continue reading 	
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		Bruce Cain’s contribution to the Balkinization symposium on A Real Right to Vote:




Over the decades, Rick has been a consistent advocate for extending political participation, depoliticizing election administration, and promoting equality of voice. What has changed is not Rick’s… Continue reading 	
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		Military Times:




U.S. service members deserve to cast a paper ballot on election night.



That’s the premise behind a $6.8 million research effort headed by the Defense Advanced Research Projects Agency that aims to develop technology that could change the … Continue reading 	
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		New Common Ground Democracy column, with this subtitle: “The consequences of the nation’s two-party system is vividly on display with the elimination of Kyrsten Sinema and Nikki Haley from their respective races.”  Since writing the column last night, I… Continue reading 	
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		Houston Chronicle:




The Court of Criminal Appeals upsets are much more clearly attributable to Paxton and his political allies, Jones said.



At a campaign event for Marc LaHood in San Antonio in January, Paxton asked for a show of hands… Continue reading 	
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		Katie Porter, who did not make it into the top-two primary for the CA Senate race after coming in behind Adam Schiff and Steve Garvey put out a message saying “Because of you, we had the establishment running scared —… Continue reading 	
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		Politico:




Arizona prosecutors in recent weeks issued grand jury subpoenas to multiple people linked to Donald Trump’s 2020 campaign, a sharp acceleration of their criminal investigation into efforts to overturn Joe Biden’s victory in the state.



The new steps, first… Continue reading 	
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		Emily Rong Zhang in the Balkinization symposium on A Real Right to Vote:




I am reminded of the following aphorism as I read Rick’s new book: “Never let a good crisis go to waste.”  If we can emerge from the… Continue reading 	
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		A Real Right to Vote
A Real Right to Vote: How a Constitutional Amendment Can Safeguard American Democracy

Now available from Princeton University Press!

Read the Kirkus Review

NEW!  Book tour information

Watch book discussion on Morning Joe

Order at Amazon, Barnes and Noble, Bookshop


Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It
Cheap Speech: How Disinformation Poisons Our Politics--and How to Cure It (Yale University Press, 2022) 

Cheap Speech book website

Named one of the best books on disinformation by the New York Times


Election Law–Cases and Materials
Election Law–Cases and Materials (7th edition, Carolina Academic Press, 2022) (with Daniel Hays Lowenstein, Daniel P. Tokaji, and Nicholas O. Stephanopoulos)



2023 Casebook Supplement (Free)


Election Meltdown
Election Meltdown: Dirty Tricks, Distrust, and the Threat to American Democracy 
(Yale University Press, 2020)


Legislation, Statutory Interpretation, and Election Law: Examples & Explanations
Legislation, Statutory Interpretation, and Election Law: Examples & Explanations (2d ed. Wolters Kluwer, 2020)


Recent ELB Podcast Episodes
			

		The ELB Podcast
Season 5, Episode 6 A Real Right to Vote (Rick Hasen & Erwin Chemerinsky)

Season 5, Episode 5 Trump, The Supreme Court, and the Shadow Docket (Steve Vladeck)

Season 5, Episode 4 Protecting Democracy in 2024...and 2025 (Ian Bassin & Jess Marsden

Season 5, Episode 3 The Trump Prosecutions, the First Amendment, and Election Interference (Genevieve Lakier and Eugene Volokh)

Season 5, Episode 2 The Roberts Court and American Democracy (Joan Biskupic)

Season 5, Episode 1 The Trump Indictments, the 2024 Elections, and Public Peace

Season 4, Episode 10 U.S. Democracy and the Independent State Legislature Theory after Moore v. Harper

More podcast episodes ›
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			Terrifying Reports About Trump’s Plans for a Second Term Have One Bright Spot, Slate, November 7, 2023

The Supreme Court Needs to Make a Call on Trump’s Eligibility, The Atlantic, September 26, 2023

The Biggest Difference Between the Georgia Indictment and the Jan. 6 Indictment, Slate, August 15, 2023

Why Georgia Might Beat the Feds at Holding Trump Accountable, Los Angeles Times, August 8, 2023

U.S. v. Trump Will Be the Most Important Case in Our Nation’s History, Slate, August 1, 2023

John Roberts’ Big Complaint About Elena Kagan is Deeply Ironic, Slate, July 5, 2023

There’s a Time Bomb in Progressives’ Big Supreme Court Voting Case Win, Slate, June 27, 2023

There Are Still Two Major Legal Threats to the Voting Rights Act, Slate, June 12, 2023

John Roberts Throws a Curveball, New York Times, June 8, 2023

There’s Unsettling New Evidence About William Rehnquist’s Views on Segregation, Slate, June 1 2023 (with Dahlia Lithwick)

The Urgent Warning That Got Cut from a Supreme Court Opinion 20 Years Ago, Slate, May 30, 2023

What the Court’s Would Do If the Succession Fire Played Out in Real Life, Slate, May 15, 2023

Why It’s Fine that Fox and Dominion Settled, Slate, April 19, 2023

The Effort to Suppress the Vote is Spreading to the Republican Mainstream, Slate, April 11, 2023 (with Dahlia Lithwick)

Donald Trump Probably Should Not Have Been Charged with (This) Felony, Slate, April 4, 2023

Unfortunately, the Biggest Election Case of the Supreme Court Term Could Soon Be Moot, Slate, February 6, 2023

Meta is Bringing Trump Back to Facebook. It Should Keep Him on a Short Leash to Protect Democracy, Slate, January 25, 2023

I’ve Been Way More Worried About American Democracy Than I Am Right Now, Slate, November 14, 2022

The Courts are the Only Thing Holding Back Total Election Subversion, The Atlantic, November 2, 2022

An Arizona Court Seems to Think Voter Intimidation Isn’t Voter Intimidation, NBC News Think, November 1, 2022

The Supreme Court is Headed for a Self-Imposed Voting Caseload Disaster, Slate, October 26, 2022 (with Nat Bach)

The Truly Scary Part About the 1.6 Billion Conservative Donation, Slate, August 23, 2022 (with Dahlia Lithwick)

What the Critics Get Incredibly Wrong About the Collins-Manchin Election Bill, Slate, July 25, 2022

It’s Hard to Overstate the Danger of the Voting Case the Supreme Court Just Agreed to Hear, Slate, June 30, 2022

No One is Above the Law, and that Starts with Donald Trump, N.Y. Times, June 24, 2022

The Jan. 6 Committee Should Be Looking Ahead to Election Threats in 2024, Wash. Post, June 8, 2022

The One Group That Can Stop Elon Musk from Unbanning Trump on Twitter, Slate, May 10, 2022

Facebook and Twitter Could Let Trump Back Online. But He’s Still a Danger, Washington Post, Mar. 9, 2022

How Supreme Court Radicalism Could Threaten Democracy Itself, Slate, Mar. 8, 2022

How to Keep the Rising Tide of Fake News from Drowning Our Democracy, N.Y. Times, Mar. 7, 2022

North Carolina Republicans Ask SCOTUS To Decimate Voting Rights in Every State, Slate, Feb. 25, 2022

What Democrats Need From Mitch McConnell to Make an Election Reform Deal Worth It, Slate, Jan. 4, 2022

No One is Coming to Save Us from the ‘Dagger at the Throat of America,’ N.Y. Times, Jan. 7, 2022
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			Nonprofit Law as a Tool to Kill What Remains of Campaign Finance Law: Reluctant Lessons from Ellen Aprill, 46 Loyola of Los Angeles Law Review (forthcoming 2023) (festschrift symposium honoring Ellen Aprill), draft available, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4353037

Election Reform: Past, Present, and Future in Oxford Handbook of American Election Law (Eugene Mazo, ed., forthcoming 2023), draft available: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4218256

Identifying and Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary United States, 135 Harvard Law Review Forum 265 (2022)

Research Note: Record Election Litigation Rates in the 2020 Election: An Aberration or a Sign of Things to Come?, Election Law Journal, https://www.liebertpub.com/doi/epdf/10.1089/elj.2021.0050 (2022)

Optimism and Despair About a 2020 “Election Meltdown” and Beyond, 100 Boston University Law Review Online 298 (2020) (part of symposium on my book, Election Meltdown)

Three Pathologies of American Voting Rights Illuminated by the COVID-19 Pandemic, and How to Treat and Cure Them, Election Law Journal (2020)
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Social Media and Democracy 
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(Foundation Press, 2022) 
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