
		
		
				
			
				

	Subscribe by Email

		

	


			
				Election Law Blog

				The law of politics and the politics of law

			

			
				
					Menu
					Skip to content
						About
	Rick Hasen
	About Rick Hasen
	Books by Rick Hasen
	Rick’s Academic Articles
	Rick’s Commentaries and Op-Eds
	The ELB Podcast



	ELB Contributors
	Election Law Resources
	Archives by Month or Category


					
				
					Search for:
					
				
				
			
				
			

		

		

	
		
					
							
	
		
				
			“Prosecuting Political Leaders During an Election”
		

		
		
			April 3, 2024, 10:03 amUncategorizedRick Hasen					

	


		
		
New report from Protect Democracy.

Share this:


	




	
	
		
			


				
							
	
		
				
			“How Did Corporations Get Stuck in Politics and Can They Escape?”
		

		
		
			April 3, 2024, 8:09 amUncategorizedRick Hasen					

	


		
		
Jill Fisch and Jeff Schwartz have posted this draft on SSRN (forthcoming, University of Chicago Business Law Review). Here is the abstract;





Corporations have always been involved in politics, but today is different. They are publicly taking positions, either directly or indirectly, on contested political and social issues unrelated to their businesses. In contrast to the conventional wisdom, we argue that this practice, which we term “corporate political posturing,” is problematic. First, it is of dubious value to the corporation and its stakeholders. Corporate political posturing often backfires, it does so unpredictably and potentially catastrophically, and it is particularly susceptible to agency costs. Second, it is harmful to society. The fundamental problem is that corporations are institutionally ill-equipped to take center stage in policy debates. They are inherently self-interested economic actors with goals that often conflict with those of society. This manifests in statements that tend to polarize rather than enlighten and actions that undermine the positions that they back publicly.




We surmise that corporations themselves are ambivalent about taking policy positions but are caught in a feedback loop in which customers, employees, and investors demand political involvement. Corporations thus engage in response to competitive pressure, which normalizes the conduct and leads to escalating expectations for further engagement. We see several ways to break this cycle. One possibility, which we consider and reject, is to subject political posturing to distinctive governance rules. A second option is voluntary disarmament. Borrowing from the Business Roundtable Statement on Corporate Purpose, we suggest that corporations could voluntarily and publicly commit to refrain from political posturing. A third option is for corporations to provide greater transparency, either voluntarily or in response to regulatory requirements. If corporations disclosed the extent to which their actions were consistent with their public positions, we predict that fewer corporations would engage in posturing and those that do would back their statements with conduct that matches.
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NYT:





Former President Donald J. Trump has refused to accept his loss in the 2020 election, painted as martyrs the supporters who stormed the Capitol on Jan. 6, 2021, laid groundwork to deny the 2024 election results if he loses, and said he would be a dictator on his first day back in office if he wins.




But according to the independent presidential candidate Robert F. Kennedy Jr., it is President Biden who poses the greater threat to American democracy — a view that Mr. Kennedy shares with Mr. Trump himself, and that democracy experts called “absurd” and “preposterous.”




Such a perspective is possible because Mr. Kennedy, who has founded his political career on promoting vaccine misinformation and conspiracy theories about the government, sees the Biden administration’s efforts to curtail the spread of misinformation as a seminal issue of our time. Censorship, as he calls it, overpowers all other concerns about the political system.




Mr. Kennedy’s stance drew fresh scrutiny this week after he said in an interview on CNN, “Listen, I can make the argument that President Biden is a much worse threat to democracy, and the reason for that is President Biden is the first candidate in history, the first president in history that has used the federal agencies to censor political speech, to censor his opponent.” He repeated himself on Fox News on Tuesday, saying that a president like Mr. Biden was “a genuine threat to our democracy.”




The remarks by Mr. Kennedy, who carries the name but not the support of a storied Democratic family, were an escalation of his attacks on Mr. Biden and the Democratic Party — and he quickly backtracked, saying in an interview with Chris Cuomo on NewsNation on Tuesday night that he had been misunderstood. “What I said was that I could make this argument. I didn’t say definitively whether I believed one or the other was more dangerous to democracy. I did say that I don’t believe either of them are going to destroy democracy.”
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Fox News:





Thomas Farr, a longtime North Carolina redistricting and election law attorney who regularly defended Republican interests but whose 2018 federal judgeship nomination was scuttled by two GOP senators, has died, a legal colleague said Tuesday. He was 69.




Farr died on Monday following a series of heart problems, according to Phil Strach, a fellow election law attorney who said he had spoken to Farr’s family about his death. Strach declined to say where Farr died.




“He should be remembered as what I would describe as a legal titan, certainly in North Carolina and, in many respects, nationwide,” Strach said. “You don’t get nominated a federal judge without … a record of legal accomplishments.”






Condolences to his family and friends.
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Milwaukee Journal-Sentinel:





Wisconsin voters on Tuesday approved two referendums that change the state Constitution to prohibit clerks from using private grants to administer elections and add that only appointed election officials can perform tasks to conduct elections.




With over 99% of the vote reported by Wednesday morning, 54.4% of voters approved the first question and 58.6% had approved the second. A majority of Wisconsin voters must vote in favor of a constitutional amendment in order for it to go into effect.




Because a majority of voters selected “yes,” clerks will no longer be able to apply for, accept or use private donations and grants, and the state Constitution will include that only election officials designated by law can perform tasks to conduct elections.




An analysis from the Legislature’s nonpartisan attorneys found that state law already says only appointed election officials can conduct elections, but doesn’t say what activities count as conducting an election. Liberal groups that opposed the referendum worried the lack of clarity could lead to lawsuits….



Share this:


	




	
	
		
			


				
							
	
		
				
			“Trump and Nebraska governor push to deny Biden a crucial electoral vote”
		

		
		
			April 3, 2024, 7:28 amelectoral collegeRick Hasen					

	


		
		
Dave Weigel for Semafor:





Donald Trump and Nebraska Gov. Jim Pillen endorsed legislation that would take Omaha’s potentially decisive electoral vote out of play for Democrats, hours after conservative activist Charlie Kirk’s Tuesday X post suggesting it.




In just 200 words, Kirk urged Republicans to repeal the state’s 1991 law that assigned two electors to the winner of the state, and one for each of its three congressional districts. Republicans easily carried Nebraska in every subsequent election, but in 2008 and 2020, the Omaha-based 2nd District voted Democratic.




“Nebraskans should call their legislators and their governor to demand their state stop pointlessly giving strength to their political enemies,” wrote Kirk.




Five hours and 10 minutes later, Pillen put out a statement supporting a bill that would convert the state to a winner-take all system in November. Donald Trump weighed in early Tuesday evening, praising Pillen’s “very smart letter” in a Truth Social post.




The district has drawn special attention from election observers this year because of the unusually high chance of it playing tiebreaker in a close race between Trump and President Biden.




If Biden lost only Arizona, Georgia, and Nevada from his 2020 column, he would win the electoral college 270-268; if Nebraska gave all five electors to Trump, the tied 269-269 election would be decided by the incoming House’s state delegations, where Republicans currently hold an advantage….
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		New Common Ground Democracy essay: “Ohio’s partisan polarization is so severe that stronger medicine than Alaska’s new electoral reform is necessary to avoid the election of extreme candidates in the Buckeye State.” (The essay has details, including relevant data.)	
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		NYT:




The Supreme Court refused on Tuesday to reinstate a voting map for the Washington State Legislature that a federal judge had found discriminated against Hispanic voters.



As is the court’s custom when it acts on emergency applications, its brief… Continue reading 	
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		The Bulwark:




HERE IS A PLAN AFOOT to overturn the results of the November election, and for both parties it is fast becoming a major concern. The scheme is being hatched by Republicans on behalf of Donald Trump, who seeks… Continue reading 	




	
	
		
			


				
							
	
		
				
			“Covering Elections and Voting in 2024: A Media Guide”
		

		
		
			April 2, 2024, 11:38 amUncategorizedRick Hasen					

	


		
		Important new resource:



Download the Guide




Covering Elections and Voting in 202414 MB




“Covering Elections and Voting in 2024” by Pam Fessler, a communications advisor for The Elections Group and former National Public Radio correspondent, serves as a comprehensive resource… Continue reading 	




	
	
		
			


				
							
	
		
				
			April 9 Safeguarding Democracy Project Event and Webinar: “Race and the Risk of Election Subversion”
		

		
		
			April 2, 2024, 8:56 amelection subversion riskRick Hasen					

	


		
		I’m looking forward to moderating this event next week.



April 9, 12:15pm – 1:15pm Race and the Risk of Election Subversion



In-person at UCLA Law Room 1337 and Online



Webinar Registration



In-Person Registration 











Sophia Lin Lakin (ACLU), Spencer Overton… Continue reading 	
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		AP:




Republican legislators in Kansas have revived a proposal to stop giving voters three extra days after polls close to return mail ballots after making key concessions in a bid to get enough votes from rural GOP lawmakers to overcome… Continue reading 	
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		CBS News:




Robert F. Kennedy Jr. is threatening legal action against Nevada over his petition to appear on the ballot as an independent candidate, his campaign said Monday, after CBS News reported that the signatures he had gathered could be … Continue reading 	
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		Michael Solimine, who knows more about the use of 3-judge courts in election cases than anyone I know, has posted this draft on SSRN (forthcoming U Pitt. L. Rev.). Here is the abstract:




Judicial interpretations of the Equal Protection and… Continue reading 	
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		A Real Right to Vote
[image: A Real Right to Vote]A Real Right to Vote: How a Constitutional Amendment Can Safeguard American Democracy

Now available from Princeton University Press!

Read the Kirkus Review

NEW!  Book tour information

Watch book discussion on Morning Joe

Order at Amazon, Barnes and Noble, Bookshop


Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It
[image: Cheap Speech: How Disinformation Poisons Our Politics–and How to Cure It]Cheap Speech: How Disinformation Poisons Our Politics--and How to Cure It (Yale University Press, 2022) 

Cheap Speech book website

Named one of the best books on disinformation by the New York Times


Election Law–Cases and Materials
[image: Election Law–Cases and Materials]Election Law–Cases and Materials (7th edition, Carolina Academic Press, 2022) (with Daniel Hays Lowenstein, Daniel P. Tokaji, and Nicholas O. Stephanopoulos)



2023 Casebook Supplement (Free)


Election Meltdown
[image: Election Meltdown book cover]Election Meltdown: Dirty Tricks, Distrust, and the Threat to American Democracy 
(Yale University Press, 2020)


Legislation, Statutory Interpretation, and Election Law: Examples & Explanations
[image: Legislation, Statutory Interpretation, and Election Law: Examples & Explanations]Legislation, Statutory Interpretation, and Election Law: Examples & Explanations (2d ed. Wolters Kluwer, 2020)
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		The ELB Podcast
[image: The ELB Podcast]Season 5, Episode 6 A Real Right to Vote (Rick Hasen & Erwin Chemerinsky)

Season 5, Episode 5 Trump, The Supreme Court, and the Shadow Docket (Steve Vladeck)

Season 5, Episode 4 Protecting Democracy in 2024...and 2025 (Ian Bassin & Jess Marsden

Season 5, Episode 3 The Trump Prosecutions, the First Amendment, and Election Interference (Genevieve Lakier and Eugene Volokh)

Season 5, Episode 2 The Roberts Court and American Democracy (Joan Biskupic)

Season 5, Episode 1 The Trump Indictments, the 2024 Elections, and Public Peace

Season 4, Episode 10 U.S. Democracy and the Independent State Legislature Theory after Moore v. Harper

More podcast episodes ›
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U.S. v. Trump Will Be the Most Important Case in Our Nation’s History, Slate, August 1, 2023

John Roberts’ Big Complaint About Elena Kagan is Deeply Ironic, Slate, July 5, 2023
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What the Court’s Would Do If the Succession Fire Played Out in Real Life, Slate, May 15, 2023

Why It’s Fine that Fox and Dominion Settled, Slate, April 19, 2023
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Donald Trump Probably Should Not Have Been Charged with (This) Felony, Slate, April 4, 2023

Unfortunately, the Biggest Election Case of the Supreme Court Term Could Soon Be Moot, Slate, February 6, 2023

Meta is Bringing Trump Back to Facebook. It Should Keep Him on a Short Leash to Protect Democracy, Slate, January 25, 2023

I’ve Been Way More Worried About American Democracy Than I Am Right Now, Slate, November 14, 2022
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What the Critics Get Incredibly Wrong About the Collins-Manchin Election Bill, Slate, July 25, 2022

It’s Hard to Overstate the Danger of the Voting Case the Supreme Court Just Agreed to Hear, Slate, June 30, 2022

No One is Above the Law, and that Starts with Donald Trump, N.Y. Times, June 24, 2022

The Jan. 6 Committee Should Be Looking Ahead to Election Threats in 2024, Wash. Post, June 8, 2022

The One Group That Can Stop Elon Musk from Unbanning Trump on Twitter, Slate, May 10, 2022

Facebook and Twitter Could Let Trump Back Online. But He’s Still a Danger, Washington Post, Mar. 9, 2022

How Supreme Court Radicalism Could Threaten Democracy Itself, Slate, Mar. 8, 2022

How to Keep the Rising Tide of Fake News from Drowning Our Democracy, N.Y. Times, Mar. 7, 2022

North Carolina Republicans Ask SCOTUS To Decimate Voting Rights in Every State, Slate, Feb. 25, 2022

What Democrats Need From Mitch McConnell to Make an Election Reform Deal Worth It, Slate, Jan. 4, 2022

No One is Coming to Save Us from the ‘Dagger at the Throat of America,’ N.Y. Times, Jan. 7, 2022

More op-eds and commentaries by Rick ›



		Recent Academic Articles and Working Papers by Rick Hasen
			Nonprofit Law as a Tool to Kill What Remains of Campaign Finance Law: Reluctant Lessons from Ellen Aprill, 46 Loyola of Los Angeles Law Review (forthcoming 2023) (festschrift symposium honoring Ellen Aprill), draft available, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4353037

Election Reform: Past, Present, and Future in Oxford Handbook of American Election Law (Eugene Mazo, ed., forthcoming 2023), draft available: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4218256

Identifying and Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary United States, 135 Harvard Law Review Forum 265 (2022)

Research Note: Record Election Litigation Rates in the 2020 Election: An Aberration or a Sign of Things to Come?, Election Law Journal, https://www.liebertpub.com/doi/epdf/10.1089/elj.2021.0050 (2022)

Optimism and Despair About a 2020 “Election Meltdown” and Beyond, 100 Boston University Law Review Online 298 (2020) (part of symposium on my book, Election Meltdown)

Three Pathologies of American Voting Rights Illuminated by the COVID-19 Pandemic, and How to Treat and Cure Them, Election Law Journal (2020)
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[image: Gerkin – The Democracy Index]The Democracy Index: Why Our Election System Is Failing and How to Fix It
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Persily – Social Media and Democracy
[image: Persily – Social Media and Democracy]Social Media and Democracy 
(Cambridge Press, 2020)
 by Nathaniel Persily and Joshua A. Tucker


Pildes – The Law of Democracy
[image: Pildes – The Law of Democracy]The Law of Democracy: Legal Structure of the Political Process, 6th ed. 
(Foundation Press, 2022) 
by Samuel Issacharoff,  Pamela S. Karlan, Richard H. Pildes, Nathaniel Persily, and Franita Tolson


Tokaji – Election Law in a Nutshell
[image: Tokaji – Election Law in a Nutshell]Election Law in a Nutshell (2d ed., West Academic Publishing, 2017)

by Daniel P. Tokaji
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Franita Tolson and Edward Foley
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Bruce E. Cain, Wendy K. Tam Cho, Yan Y. Liu & Emily R. Zhang, A Reasonable Bias Approach to Gerrymandering: Using Automated Plan Generation to Evaluate Redistricting Proposals, 59 Wm. & Mary L. Rev. 1521 (2018).
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