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Proposition 77 – A White Paper
 A critical analysis of Proposition 77 – the mid-decade redistricting proposition on the November 8th ballot
“Let’s face it, Sacramento is screwed up – 

anything we can do to change it, I’m for.”

--Closing line of pro-77 ad
“Politics is the art of looking for trouble, finding it everywhere, diagnosing it incorrectly and applying the wrong remedies.”

     --Groucho Marx


This paper contains a thorough analysis of California’s Proposition 77, commonly known as the redistricting initiative.  In short, the initiative calls for a completely unnecessary mid-decade redistricting and strips the legislature of redistricting control, placing it in the hands of unaccountable retired judges who are randomly selected through a convoluted process.

Prepared by the Committee for No on 77.  Please address written inquiries to:

No on 77

NoOn77@sbcglobal.net

.  





When it comes to Proposition 77, Groucho hits the nail on the head.  Proposition 77 is a poorly conceived, hastily concocted elixir for a phantom disease.  Consider Proposition 77’s slogan (see title page), where Proposition 77’s proponents seek to induce Californians into believing that 77 should be accepted merely because it claims to change the status quo, not because it will seriously change things, and certainly not because it will change things for the better.  77 is change for the sake of feeling good – not doing good.  Its passage depends on voters accepting the flawed premise that any change, whether well intentioned or not, cannot make the status quo worse.  American history is littered with well intentioned reforms that have set us back.  And  Proposition 77’s claim of “reform” is belied by a thoughtful analysis of its text, its implementation flaws, and its likely consequences. 

Consider 77’s backers’ false claims:

· Myth 1 – 77 will guarantee fair, competitive elections.   
· REALITY – There is no guarantee of competitiveness (that mandated provision was cut from an earlier draft) – except if competitiveness is measured by the number of bitterly contested, special interest financed primaries that are sure to occur when neighboring incumbents of the same party are pitted against each other.  77’s proponents attribute the sole blame for the supposed lack of general election competitiveness on redistricting.  But consider this, in the US Senate 90% of incumbents are reelected.  In states that redistrict by commission, commission-drawn plans have failed to create competition.  The eight states with such plans created 75 Congressional seats in which not one incumbent was defeated.  In Arizona, the commission reduced competitiveness.  The only way competition might be created by 77 is by arbitrarily lumping incumbents into the same district, forcing them to run against each other.  Such competition would not be fair or sustainable (one election and the victorious incumbent is entrenched).
· Myth 2 – 77 will reduce special interest influence and money in politics.  
· REALITY – Academics and political analysts agree that if 77 did produce more competitive districts, however unlikely that might be, politicians would be forced to spend more money and become more dependent on special interest money.   And increased primary fights will surely increase reliance on special interest money.  Using court-drawn lines, California hosted the most expensive House race in the history of the United States.  Additionally, in 1998 California hosted the second most expensive House race in history.
· Myth 3 – 77 eliminates the conflict of interest of legislators drawing districts.  
· REALITY – It is not a conflict of interest for members of Congress, the Board of Equalization, or termed out legislators to have districts drawn by the state legislature! Members of Congress get no vote in the State Legislature.  For non-termed out legislators their supposed conflict of interest is effectively restrained by the oversight of the Governor and the people through both the referendum and the elections process.  Moreover, the power of legislators to feather their own “political future” nests is severely overstated.  Two state lawmakers who ran (and voted for) newly created Congressional districts were defeated.  The voters have the ultimate power.
· Myth 4 – 77 gives more power to voters and holds politicians accountable.
· REALITY – People want the winning candidate to be the one they supported.  If 77’s claims of increased competition come true, more voters will be represented by the candidate they did not vote for, as margins of victory should be small in competitive elections.  Increasing voter dissatisfaction is a peculiar means of empowering voters.  In addition, the only increase in “accountability” will come from lumping incumbents together in the same district to artificially inflate the turnover rate for legislators, both highly effective and poor.  
· Myth 5 – The 23rd Congressional District is a “ribbon of shame.”  
· REALITY – The 23rd Congressional District was the one district of 53 singled out for praise by Congressional expert Michael Barone in Barone’s summary of California’s “elegant” districting plan.  Barone noted that the district keeps together a coastal community of interest that has little in common with the neighboring interior regions. 
· Myth 6 – Prop 77 follows in the footsteps of 1970s and 1990s judicial panel redistricting.
· REALITY – For the 1970s and 1990s redistricting plans, the California Supreme Court chose a three member panel of retired judges to, in effect, be their staff.  These Special Masters were carefully selected for their knowledge and experience in redistricting and the State Supreme Court had to approve the final plan before it went into effect, ensuring accountability.  Under Prop 77, the selection process of is random – no controls for qualifications or competence – and the panel has no accountability – the lines they draw will be used before the voters approve them.  The success of using judges in the past is in no way indicative of the present scheme’s outcome because the panels are incomparable.  
· Myth 7 – The legislatures that judge-drawn districts produced in the 1970s and 1990s were perfect, producing competitive races and responsible, accountable elected officials.
· REALITY – The results the historical Special Masters produced were far from the ideal of fair, responsive legislators.  In the 1970s the legislature disregarded the rising property tax revolt; lawmakers were so unresponsive to the plight of homeowners that the voters passed Prop 13 (by a large majority) in order to restrain property taxes.  Two decades later, the legislature ignored the growing energy crisis until it exploded.  Neither decade had significant party turnover in elected bodies – competition did not materialize.  Knowledgeable, impartial, accountable experts have twice failed to produce anything close to a model legislature; there is no reason to believe that less-qualified, unaccountable judges will do better.
While 77 fails to fulfill its promises it ensures a host of negative consequences.  

· 77 threatens popular, powerful, and effective members of Congress including the chairs of three of the four most influential committees in the House and numerous other powerful members of Congress such as the House Democratic Leader.  77 will diminish California’s influence in Washington D.C.  Maximizing California’s power in the House of Representatives is crucial to California’s interests – we are the most under represented state in the US Senate.  
· 77 is designed to attract the most partisan individuals to serve on the panel.  Judges must volunteer, not have changed parties, and be selected based on party affiliation.  It is overwhelmingly likely that the panel will be composed entirely of state court judges who are appointed in a process devoid of public scrutiny.  There are no provisions to ensure competency of panel members, no provisions to ensure diversity (racial, gender, ideological) of panel members, no provisions to ensure geographical balance.  There is only one sure thing – the panel will be “partisanly” at each others’ throats.  The structure of the committee will foster partisan strife and will likely lead to an impasse.  
· 77 will require a completely unnecessary mid-decade redistricting.  Since California has grown by several million people since the 2000 census, requiring a mid-decade redistricting is not only wasteful and unnecessary but possibly in violation of the Equal Protection Clause of the 14th Amendment.  
· 77 is a poorly thought out rush job which (1) was placed on the ballot illegally, (2) contains serious ambiguities, (3) has no provision dealing with the eventuality of an impasse, and (4) is a tremendous administrative burden and cost to the counties.  
Following an introduction to the nuts and bolts of the initiative, this paper will lay out in greater detail the facts behind the misleading claims made by 77’s supporters.  It will proceed to outline the probable negative consequences of enacting this poorly thought out initiative. 

I.   Summary of Proposition 77

Under current law California’s Congressional, Legislative, and Board of Equalization districts are redrawn once per decade following the decennial census.  Redistricting plans are approved by both houses of the State Legislature and signed by the Governor.  

Proposition 77 will strip the legislature of its power to redistrict and place it in the hands of a panel of retired California state and federal judges.  The proposal’s method of selecting judges is bizarre.  First, the Judicial Council will “nominate by lot 24 retired California state and federal judges willing to serve as Special Masters.”  The pool of judges cannot have more than 12 judges who belong to the same party and there must be an equal number of judges from the two largest political parties in the state. Additionally, the judges must not have changed political party affiliation since joining the bench.
  There is no provision assuring either competence or expertise on the part of the judges.  Any retired judge may volunteer; every volunteer stands an equal chance of being nominated.  Second, from the pool of judges nominated by the Judicial Council, the Speaker of the Assembly, the Minority Leader of the Assembly, the Senate Pro Tempore, and the Minority Leader of the Senate each select three candidates from a political party other than their own, which cuts the pool to 12.  Third, each of the four politicos will be able to strike one judge of the opposite party off of the list, leaving a pool of 8.  Finally, the retired judges on the panel will be drawn by lot, with the stipulation that the two largest political parties in the state must each have at least one representative on the final panel.  

In crafting a plan, the panel is not to consider the potential effects upon incumbents or political parties.  There is no provision guaranteeing an increase in competitiveness.  The panel must come to a unanimous agreement on a redistricting proposal.  There is no indication of what will occur if the judges reach an impasse.  Following the agreement (if any) of the judges upon a plan, the plan will be utilized in the next statewide primary and general election.  In the general election, an initiative will be presented to the voters to approve or reject the panel’s districts.  If the plan is rejected, a new panel of retired judges will be appointed and the process will begin anew.  This proposal could lead to new districts up to five times per decade! 

No wonder LA Times columnist/reporter George Skelton, in his September 19 column, called Prop 77 “goofy.”
  

II.   Opposition Claims

In fact Proposition 77 does little to increase competitiveness, partisan fairness, government responsiveness or minority representation and participation.  And it certainly will not “blow up the boxes of government,” as Schwarzenegger has said he wants to do.
 – Paul Turner and Steven Hill

The proponents of Proposition 77 have made broad claims about the effect the initiative will have on California.  The backers claim that Proposition 77 will (a) “guarantee fair, competitive elections,”
 (b) “reduce special interest influence and money in politics,”
 (c) eliminate the conflict of interest of legislators drawing their own districts, (d) give more power to the voters and “hold the politicians accountable;”
 in addition, they contend that (e) the 23rd Congressional District is emblematic of the problems of the current plans
; (f) retired judge panels have drawn district lines in the past; and (g) judge-drawn districts are, on the whole, more likely to produce competition and responsive legislators.  Upon closer scrutiny, these arguments are meritless, as the following analysis shows.

· MYTH 1 – Elections will become more “competitive and fair.”
Section Abstract – There is no guarantee of competitiveness (that mandated provision was cut from an earlier draft) – except if competitiveness is measured by the number of bitterly contested, special interest financed primaries that are sure to occur when neighboring incumbents of the same party are pitted against each other.  77’s proponents attribute the sole blame for the supposed lack of general election competitiveness to  redistricting.  But consider this, in the US Senate 90% of incumbents are reelected.  In states that redistrict by commission, commission-drawn plans have failed to create competition.  The eight states with such plans created 75 Congressional seats in which not one incumbent was defeated.  In Arizona, the commission reduced competitiveness.  The only way competition might be created by 77 is by arbitrarily lumping incumbents into the same district, forcing them to run against each other.  Such competition would not be fair or sustainable (one election and the victorious incumbent is entrenched).
Competition comes from elections, not seats

The same district can be “competitive” given one set of candidates or given a popular incumbent, or “safe” with another set of candidates and incumbents.  Democratic Congressman Gary Condit from Modesto represented the most Republican leaning, most “competitive” district held by a California Democrat through the decade of the ’90s.  His popularity made the district “safe” – i.e., non-competitive.  He was often unopposed, never threatened by any opponent.  But, though his district was slightly altered by the Legislature in 2001 to comply with the Federal Voting Rights Act mandate not to retrogress on minority voting power when Section 5 Counties (Merced) are involved, it also made his district far more “safe”.   But the Chandra Levy scandal made the “safety” of his district irrelevant.  Condit was overwhelmingly defeated by a primary opponent.  But more telling, his successor Democrat is always considered in jeopardy, i.e. the district is competitive.

But it is not just the extreme example of Condit that demonstrates the point.  “Competitive” is not a fixed status – it morphs into “safe” all the time.  And what morphs it from safe to competitive and vice versa are factors far beyond district lines – incumbency, incumbent popularity, quality, ethnicity, gender and funding of candidates, changing electorate issue focus, and targeting decisions made by political parties.  Our Governor is the best example of this.  Arnold runs in a safely Democratic seat – it is called California.  Bill Clinton and Gray Davis both twice swept to landslide victories.  But candidates change.  The Republican is pro-choice, is pro-gay marriage (at least then), is married to a glamorous Kennedy.  The issue focus changes.  Now drivers’ licenses for undocumented residents and massive increases in car registration fees are the issues du jour.  Voila!  Safely Democratic California has morphed into competitive California.

The 90% Reelection Rate of the US Senate and the Failure of Redistricting Commissions

 
The proponents of Prop 77 have attributed the lack of competition in legislative and congressional elections to the 2001 legislative redistricting.  An understanding of the level of competitiveness absent redistricting is helpful in attributing fault for the lack of competitiveness.   In the US Senate, 90% of incumbents nationwide were reelected from 1990-2000. 
  These elections are unaffected by redistricting and there is compelling evidence suggesting that most of these seats are potentially winnable by either party.   Currently, 66% of the states have both a Democrat and a Republican in one of their two most prominent statewide positions (Governor and US Senator).
  

Thus, in an inherently competitive battleground unaffected by redistricting, incumbents are elected 90% of the time.   This suggests that the natural state of affairs is that incumbents are reelected according to the will of the people.  This understanding explains why redistricting commissions have generally failed to produce reform.  

Learned Authors Cite the Lack of Competition Created by Redistricting Commissions 

--In the 2001-2002 round of redistricting, eight states with a total of 75 House districts used nonpartisan commissions to redraw their elections or had their districts redrawn by the courts.  In the 2002 elections, only seven House races in those states were decided by less than 10 percentage points and not one incumbent was defeated.
 – Alan Abramowitz, Professor of Political Science, Emory

--The record of the twelve primary commission states is mixed.  Arkansas, New Jersey, Ohio and Pennsylvania commissions have produced plans widely regarded as partisan or incumbent gerrymanders.  Hawaii, Missouri, and Montana have had debilitating stalemates over selecting tie breakers.  Commission plans have been subject to legal challenges as often as legislative plans.  The Arizona commission had specific competitive criteria yet the plans it’s adopted in 2001 had fewer competitive seats than the legislatively adopted plans of the 1990s.
  – Center for California Studies

--[M]erely handing over the drawing of district lines to a panel of retired judges will not produce competitive districts.  Recent studies of the impact of independent, redistricting commissions in Arizona, Iowa and elsewhere show that these commissions have had limited success in increasing competition in these states.
  – Paul Turner and Steven Hill

--But if history is a guide, "independent" reapportionment wouldn't take the politics out of the process, nor would it spawn a rush of moderate lawmakers. More important, a new state political map would not alter the political dynamics that have created a polarized state government.
 – Sherry B. Jaffe, senior scholar in the School of Policy, Planning and Development at USC

Four different experts independently agree on one thing: redistricting commissions have failed to increase competition.  

Arizona is emblematic of that failure in that it actually reduced competition.
  The chart below analyzes elections for the US House of Representatives and the Arizona State Senate over the course of the three biannual elections from 2000, the last year with the legislatively drawn maps, to 2004.
  

	Competitiveness Before and After the Arizona Commission Drawn Redistricting Plan Took Effect in 2002.  

	 
	US Congress
	Arizona State Senate

	 
	2000 (Leg.)
	2002 (Comm.)
	2004 (Comm.)
	2000 (Leg.)
	2002 (Comm.)
	2004 (Comm.)

	Competitive Seats*
	0
	1**
	0
	6
	2
	1

	Average Margin of Victory
	28.33%
	29.63%
	31.63%
	47.65%
	60.74%
	60.92%

	*Elections where the margin of victory was less than 10%.

**This was an open seat.  The next election the incumbent was reelected with a 23% margin of victory.


Prop 77 Will Not Produce Competitive Districts in California 

The incumbent reelection rate in the US Senate and the failure of redistricting commissions generally to create competitive seats cast doubt upon the claim that competition in California will be increased should Prop 77 pass.  Both the substantial legal restraints imposed by federal and state law
 and the geographic distribution of voters removes all doubt – Proposition 77 will not created a sustained increase in competition.  Consider Alan Abramowitz’s
 analysis:

The main reason there is so little competition in congressional and state legislative elections in California is that large areas of the state are now solidly Democratic or solidly Republican.  In the 1976 presidential election, only two counties in California were decided by a margin of more than 20 percentage points, and those counties included only 8 percent of the state’s voters.  But in 2004, 36 counties were decided by a margin of more than 20 percentage points and those counties included 64 percent of the state’s voters.  

Given the one-sided partisan makeup of much of the state, it would be difficult for even a panel of retired judges to draw a large number of competitive legislative and congressional districts in California.  And if you think some of the current districts are misshapen monstrosities, try to imagine what a competitive district in the Bay Area would look like.
  - Alan Abramowitz, Professor of Political Science, Emory

It does not matter how the lines are drawn; most of the districts will not be competitive.  

Chaos Is Not Fairness

Gov. Arnold Schwarzenegger’s plan to turn over the drawing of legislative and congressional districts to a panel of retired judges could threaten some incumbents, but it won’t necessarily produce a lot more competitive seats.

The only competitiveness that might be created by the proposal would be by placing incumbents into the same district.  The panel is not supposed to consider the effect upon parties or incumbents.  As such, the current districts could be dramatically disturbed.  Congress members might be left without a district that contains a large percentage of their former constituents.  This will create “competitiveness” in the sense that two incumbents might have to fight each other for reelection.  However, the competition will be short lived.  Once one incumbent wins, he or she will be entrenched in that district.  Moreover, the panel is not to consider the serious effect their actions will have upon the ultimate identity of California’s representatives.  The identity of the odd man out will be entirely random (in the unlikely event that the panel ignores the political consequences of their maps!).  How can the random drawing of maps be considered fair?  A respected Congressman who is beloved by his constituents might have his Congressional district divided among five districts, none of which contain more than 30% of his former constituents.  To call this randomness “fair” is only to say that all are equally at risk.  However, could it be described as just?  Or responsible?  Bruce Cain poignantly illustrates this distinction:

[Bruce Cain:] Something can be procedurally fair because it’s neutral, like flipping a coin.  But that doesn’t mean that it’s going to be substantively fair, because what if your random line-drawing process really screws one party over another?

[Interviewer:] In the short term, yes.  But isn’t the idea that a neutrally driven process over time will end up being more fair?  

[Bruce Cain:] It’s easy for you as a writer to be that philosophical, but that’s not how the politician or the politician’s wife or the people who elected him are going to feel.  As an academic, I can find abstractions to be appealing, but the reality is, when you do these things you can’t think about the abstractions.  It’s not just the politicians who feel that way, it’s also the voters. 
 - Bruce Cain, Professor of Political Science, Berkeley

Prop 77 Will Result in Bloody Intra-Party Battles 

But what is most flawed about the arguments and assumptions that underlie Prop 77 is their absolute failure to consider the reality of California demographics and the reality of the political lay of the land.  Though this retired judge panel is unlikely to increase general election competition, it is certain to massively increase the number of vicious incumbent-against-incumbent primary battles.  For example, all 20 Republican Congressional incumbents border each other.  Twelve Bay Area Democratic Congressional incumbents border each other; 13 Los Angeles County Democratic Congressional incumbents border each other.  Failure to take into account their residences, the incumbent voter bases peculiar to each, the ethnic compositions of districts (all of which is forbidden to do under Prop 77) will surely promote internecine primary battles.  Who is to pay for these hotly contested elections?  See the next section.

· MYTH 2 – The Influence of Political Money/Special Interests will Decrease.
Section Abstract – Academics and journalists agree that if 77 did produce more competitive districts, however unlikely that might be, politicians would be forced to spend more money and become more dependent on special interest money.  Using court-drawn lines, California hosted the most expensive House race in the history of the United States.  Additionally, in 1998 California hosted the second most expensive House race in history.
The proponents of Proposition 77 insist that their proposal will create more competitive elections.  To the extent that there actually is an increase in competitiveness, by placing incumbents of the same party in the same district, there will necessarily be more money in elections as competitors vie for seats.  Professor Nathaniel Persily of the University of Pennsylvania Law School described this phenomenon in his article published in the Harvard Law Review.  

One other aspect of campaigns that deserves mention is the increased importance of money to a system of competitive districts…the more competitive the district, the more expensive the campaign.  As a result, money would have become more important in American elections as competitiveness increased, with more Congressmen beholden to those who fund their campaigns.
 – Nathaniel Persily, Professor of Law, University of Pennsylvania   

Special Interest Money in Elections Before and After the 2001 Redistricting

	CONGRESSIONAL GENERAL ELECTIONS IN WHICH OVER $3 MILLION WAS SPENT COMBINED  (amounts in millions)


	2000
	 
	2002
	 
	2004
	 

	CD
	 $ spent 
	CD
	 $ spent 
	CD
	 $ spent 

	15
	 $      3.9 
	23
	 $      3.3 
	- 
	- 

	20
	 $      3.0 
	 -
	- 
	 -
	- 

	36
	 $      4.1 
	 -
	- 
	 -
	- 

	49
	 $      3.8 
	 -
	- 
	 -
	- 

	27*
	 $    11.5 
	 -
	- 
	 -
	- 

	*The battle for the 27th Congressional District was the most expensive Congressional Campaign in the history of the United States.  


As the chart above illustrates, Persily’s views are consonant with recent history in California.  In the 1998 election California hosted what was then the second most expensive House race in the history of the United States with combined expenditures of over $6 million.
  Two years later, in the 2000 general election, the battle for District 27 became the most expensive House race in the history of the United States.
  In contrast, in the 2002 and 2004 general elections, there was only one congressional election in which a candidate spent over $3 million.

The claim that Proposition 77 will decrease the influence of special interests is preposterous.  If the judges disregard incumbents’ homes, as the proposition directs, incumbents will almost surely be thrown into the same districts together, forcing them to run against one another or not run at all.  The result will be a frenzied pursuit of special interest money and, inevitably, a massive and needless increase in special interest monies influence on incumbents.  

· MYTH 3 – It is a conflict of interest for legislators to draw their own districts.
Section Abstract - It is not a conflict of interest for members of Congress, the Board of Equalization, or termed out legislators to have their districts drawn by the state legislature!  For non-termed out legislators their supposed conflict of interest is effectively restrained by the oversight of the Governor, the people (through the referendum), and the voters at the ballot box.  

No conflict of interest for members of Congress, BOE and termed-out legislators

The proponents claim that it is a conflict of interest for legislators to have a role in passing redistricting plans given that they will have to run for re-election in districts they themselves design.  In considering the matter of a conflict of interest, it is important to clarify for whom the conflict exists.  It is NOT a conflict of interest for members of Congress to have their districts drawn by a democratically elected legislature;  members of Congress are not members of the California State Legislature.
  As powerful and influential as Nancy Pelosi (House Democratic Leader), David Dreier (Rules Committee Chairman), Bill Thomas (Ways and Means Committee Chairman), and Jerry Lewis (Appropriations Committee Chairman) are, their power pales in comparison to a first-year Assembly member when it comes to redistricting.  Thus, with respect to these districts, the rationale of a conflict of interest simply does not apply.  

Additionally, as a result of term limits, a significant proportion of the legislature will not be running for reelection.  There is no conflict of interest for termed out members who are prohibited from running for reelection.  In the 2001 redistricting, the leaders of both houses of the legislature, Senate Pro Tempore John Burton, Speaker of the Assembly Bob Hertzberg, and Minority Leader of the Senate Jim Brulte did not face reelection under the 2001 legislatively drawn lines.
  These leaders wielded a disproportionate amount of influence over the process and none of them ran for reelection.   

Checks on the Legislature’s control over redistricting

With the issue of conflict of interest presented with more precision, we can see that it is not such a terrible hobgoblin for the non-termed out members of the legislature to control redistricting in spite of a supposed conflict of interest.  First, however the lines are constructed, it is the voters, as decided in a free and open democratic election, not the legislators, who have the final say on who represents them in the state legislature.  After the 2001 redistricting, the voters of the 18th Congressional District decided not to reelect Gary Condit and three state legislative seats changed party hands.  The rest of the voters liked their current representative/party.  As such, the legislators who run for reelection are still accountable to the populace, while retired judges are not.  Second, as mentioned above
, there are substantial legal restraints limiting the legislature’s discretion in redrawing political boundaries.  Third, the legislature’s control of redistricting is no monopoly; the legislature is subject to the will of the executive branch and the people.  The governor must either sign the redistricting bill or the legislature must overcome a gubernatorial veto by a 2/3 vote in both houses.  In fact, the sitting governor vetoed legislative redistricting plans in both the ’70s and the ’90s.  Additionally, the voters may prevent the implementation of a redistricting plan passed by less than 2/3 vote through use of the referendum. 
  This is precisely what happened in the 1980s following a legislative redistricting.

But most of all, the “conflict of interest myth” supposes that legislators (or political pundits, or academics) can know with any certainty the election outcome of districts they vote for and presumably influence.  But politics and election outcomes are not subject to the laws of science.  The people decide when they vote...not the agent (whether volunteer unaccountable retired judge or the democratically elected legislator).  Ask the two Assemblymen who ran in two “without incumbent” newly constructed Congressional Districts (one in Los Angeles County, one based in Tulare County).  Both of these legislators enthusiastically (perhaps hungrily) voted for the passage of the Congressional District plan in 2001 and lost their bids for Congress in 2002.  Go figure!

Legislative districting does not pose a conflict of interest for Congressmen, Board of Equalization members, and termed out legislators.  Moreover, the power of the legislature is effectively checked by the law, the Governor, and most importantly, by the people through both the electoral process and the referendum.  Does this limited conflict of interest for the fraction of the legislature that is not termed out (who at most may seek one or two more terms in office!) justify this radical proposal?

· MYTH 4 – Prop 77 Gives Voters More Power/Holds Politicians Accountable.
Section Abstract - Voters want to be represented by people they voted for.  If 77’s claims of increased competition come true, more voters will be represented by people they did not vote for.  Increasing voter dissatisfaction is a peculiar means of empowering voters.  The only increase in “accountability” will come from lumping incumbents together in the same district to artificially inflate the turnover rate for legislators, both highly effective and poor.  
--A system that seeks to maximize district-level competitiveness promises to make the greatest number of voters unhappy with the outcome of the election…In a highly competitive election nearly half the voters will have voted for the loser.
  – Nathaniel Persily, Professor of Law, University of Pennsylvania

--Competing for the median voter naturally draws candidates and parties toward converging ideological positions, blurring their differences in order to capture the voter in the middle.  As a result of such convergence, the parties become more alike and, in the end, voters have less real ‘choice.’
 - Nathaniel Persily, Professor of Law, University of Pennsylvania

--Most voters, I suspect, would prefer to be placed in a district in which most of the people share their political beliefs rather than in a district where half of them do not.  Similarly, most voters would prefer to be placed in a district where they vote for the winner rather than the loser.
  - Nathaniel Persily, Professor of Law, University of Pennsylvania

--Most voters don’t know anything about redistricting and don’t care.  They don’t see the lines.  And if you go to the reapportionment hearings, most voters will say ‘I want to be in the district with more people like me.’  Democrats want to be in Democratic areas, and Republicans want to be in Republican areas, and they’re not interested in competitive seats.
 – Bruce Cain, Professor of Political Science, University of California, Berkeley

--The politics in [California] are extremely complex, and the level of suspicion toward any [redistricting] commission is going to be very, very high.
  - Bruce Cain, Professor of Political Science, University of California, Berkeley

While most people tend to have a relatively negative view of Congress’ performance overall (42% approve while 46% disapprove)
, people have much more positive opinions of their own Congressmen (61% approve while only 10% disapprove).
  While competitiveness may be of value, as Persily correctly states, that value comes at the cost of voters’ happiness with their representatives.  To call that which decreases voters’ satisfaction with their own representative “empowering voters” is at best peculiar and at worst Orwellian Newspeak.

77 reduces, rather than increases, accountability

More importantly, the notion that Proposition 77 makes politicians accountable would be laughable if not for its blind acceptance as truth.   The panel is to draw lines without consideration of their partisan effects and their effect upon incumbents.  In the unlikely event that the panel actually follows this mandate, the probable outcome will be widespread chaos.  Incumbents will be thrown into the same districts together and forced to run against each other.  Other incumbents will have their seats swallowed by their neighbors.  It is true that in the event the lines are drawn in this haphazard and irresponsible fashion, some turnover might occur.  However, how can it be said, with any seriousness, that an incumbent who loses a seat or an election under these circumstances is being held “accountable by the voters”?  Suppose that an incumbent’s former constituents are perfectly happy and willing to re-elect their representative.  It cannot be said that by removing the incumbent from his territory that the incumbent is held accountable by his old constituents.  Now consider the situation in which two incumbents are thrown into a new district.  The constituents of the new district will tend to vote heavily for the person who has represented them in Congress for years.  How does this change increase accountability?  

A blind drawing of districts without consideration of the consequences of these actions, is not reform and it certainly does not make representatives accountable to voters.  They tell us this is about accountability, it isn’t.  To quote Judge Judy, “Don’t pee on my leg and tell me it’s raining!”

· MYTH 5 – the 23rd Congressional District is a “ribbon of shame.”
  
Section Abstract – The 23rd Congressional District was the one district of 53 singled out for praise by Congressional expert Michael Barone in Barone’s summary of California’s “elegant” districting plan.  Barone noted that the district keeps together a coastal community of interest that has little in common with the neighboring interior regions. 

Where the ocean meets the sand

It is ironic that the 23rd district has received such criticism.  Michael Barone, a highly respected expert on Congress,
 discussed California’s redistricting plan in general and the 23rd Congressional District in particular in his Almanac of American Politics.
  Barone described the entire plan as “elegant” and singled out the 23rd district for praise:  

The plan itself has the elegance one would expect of the nation’s foremost redistricter.  Where district shapes are contorted, there is often a demographic as well as political rationale: the 23rd District, which connects a thin band of Pacific coast in Ventura, Santa Barbara and San Luis Obispo counties, collects a constituency with common interests and proclivities, quite different from those of the voters in the interior of those counties who were placed in the 22d and 24th districts. 
  – Michael Barone and Richard E. Cohen
So-called “ugliness” on a map, which is of absolutely no harm to anyone, is in this instance “elegance” to the learned eye.  The shape of a district, in and of itself, is of no consequence to anyone.  The normal citizen on the street does not feel injured because they are placed in an “ugly” Congressional District.  If there is no actual harm caused by the district lines such an insistence on neatness is nonsense.  The supposed poster child for everything that is wrong with California politics was, in actuality, not determined solely by partisan motivations but also by an intimate understanding of the culture and needs of a unique region.  Indeed, the fact that the critics have singled out the 23rd district, the one district of 53 which Barone himself singled out for praise in summarizing the plan, betrays either ignorance (like mocking a Picasso while proudly hanging a painting of dogs playing poker on one’s wall)…or dishonesty.    

Neat or legal, not both

Below is a piece of the city map of Los Angeles County.  (Pale gray areas indicated unincorporated areas, and the light green portion at the far right is neighboring San Bernadino County.)

[image: image1.png]



As the map shows, city lines in LA County are not squares; neatness is not a word that aptly describes their footprints.  This is particularly obvious when looking at the City of Industry (in pink, toward the bottom of the illustration).  The allegation that minimizing city splits will lead to neatly drawn, geometric voting districts makes no sense when considered in this context.  What’s more, many of the “ugly” district lines in California are drawn that way to comply with the Federal Voting Rights Act, a motive which is above criticism.  The law mandates “ugliness.”

· MYTH 6: Prop 77 follows in the footsteps of 1970s and 1990s judicial panel redistricting.

Section Abstract – For the 1970s and 1990s redistricting plans, the California Supreme Court chose a three member panel of retired judges to, in effect, be their staff.  These Special Masters were carefully selected for their knowledge and experience in redistricting and the State Supreme Court had to approve the final plan before it went into effect, ensuring accountability.  Under Prop 77, the selection process is random – no controls for qualifications or competence – and the panel has no accountability – the lines they draw will be used before the voters approve them.  The success of using judges in the past is in no way indicative of the present scheme’s outcome because the panels are incomparable.    

Historical use of Special Masters

The early years of the 1970s and 1990s were times of divided government in California.  In both periods, Democrats controlled the state legislature while a Republican was governor (first Ronald Reagan, then Pete Wilson).  In the 1970s, Gov. Reagan vetoed the redistricting plan sent up by the Democrats; the California Supreme Court stepped in to fulfill the duty that the legislative and executive branches of government could not complete.  In doing so, the justices appointed a three member panel of retired judges to act as their “Masters”.  Each member of the panel was chosen to serve by the State Supreme Court; chosen to fulfill the Court’s directives.  The Special Masters created a set of new district lines and submitted their plan to the Court as their final recommendations.  The Supreme Court reviewed the advice of the panel, made changes, and enacted the new lines.  The 1990s redistricting was much the same; again, the State Supreme Court stepped in to resolve an impasse, and used a three member panel of retired judges to offer analysis and advice.

Differences between past and present Special Masters

Proposition 77 also makes use of a three member panel of retired judges to draw district lines.  However, the similarities between past use and present application end there.  Instead of carefully evaluating the credentials of panel members, Prop 77 requires random selection from a pool of volunteer applicants.  It purposefully eliminates the best way to ensure qualified panel composition by mandating a blind selection process.  The result could be three people who have never been exposed to redistricting requirements, are all from the same area, are all equally unfamiliar with the state’s complex demography and the law’s confusing and contradictory requirements.

Further, Proposition 77 does not include a meaningful check on the work of the committee.  In the past, the Masters were subject to oversight by the California Supreme Court; their recommendations were not adopted without careful scrutiny by an impartial body of experienced and knowledgeable justices.  Any plan produced by Prop 77’s commission is immediately put into effect; the voters do not have the opportunity to voice their opinion until the plan has already been forced upon them.  Should they vote not to accept the districts drawn by the Special Masters, the entire process begins anew; the election in which the plan was used is not voided, and Californians must live with the results of districts they never accepted.  The oversight process proposed by 77 is so flawed as to render it meaningless.  No reasonable interpretation could construe it as fair.

· MYTH 7:  The legislatures that judge-drawn districts produced in the 1970s and 1990s were perfect, producing competitive races and responsible, accountable elected officials.
Section Abstract – The results the historical Special Masters produced were far from the ideal of fair, responsive legislators.  In the 1970s the legislature disregarded the rising property tax revolt; lawmakers were so unresponsive to the plight of homeowners that the voters passed Prop 13 (by a large majority) in order to restrain property taxes.  Two decades later, the legislature ignored the growing energy crisis until it exploded.  Neither decade had significant party turnover in elected bodies – competition did not materialize.  Knowledgeable, impartial, accountable experts have twice failed to produce anything close to a model legislature; there is no reason to believe that less-qualified, unaccountable judges will do better.

Twice the State Supreme Court has called on a panel of retired judges to redraw district lines, and twice history has shown results far below expectations.  The Special Masters panels did not create what 77’s backers imagine and proclaim – spectacular competition, constant turnover – and certainly did not create more responsive legislators.  

Lack of competition in judge-drawn districts


An analysis of the party affiliation of elected officials reveals how little competition existed in judge-drawn districts.  In the ’70s, the State Supreme Court’s districts were first used in 1974; that year, Californians elected 25 Democratic state senators and 15 Republicans.  At the end of the decade, after the 1980 election, State Senate Democrats held 23 seats and Republicans the remaining 17.  Over the course of the decade, the Republican Party had a net gain of only two State Senate seats.  (One State Senate district has already changed partisan hands since the 2001 legislative redistricting.)  In the State Assembly, the change was also small; after the 1974 election the chamber was split 54-26, and at the end of the decade the split was 48-32.
  (Two Assembly seats have already changed partisan hands since the 2001 legislative redistricting.)  The 1990s redistricting process tells a similar story; as a result of the 1992 election, the first year in which the Court’s lines were used, the State Senate had 23 Democrats, 15 Republicans, and 2 (formerly registered Democrat) Independents; in 2000, the State Senate had 26 Democrats and 14 Republicans.  In addition, the State Assembly in 1992 had 49 Democrats and 31 Republicans; at the end of the decade, after four election cycles in the Assembly, the split was 50-30.
  Such little party turnover reveals an equivalent level of competition with the current legislatively drawn districts.

Accountable legislators?  How soon we forget the tax revolt and the energy crisis


Not only did the Masters fail to create some grand level of competition in their districts, they also generated legislators who were demonstrably unconcerned with the needs of their constituents.  In the 1970s, this unresponsiveness led to 1978’s Proposition 13, setting limits on property taxes that had spiraled out of control.  Before Prop 13, horror stories were commonplace; for example, one elderly southern California couple whose total annual income was $1900 owed $1800 in property taxes on their small San Fernando Valley home a full ten years before the proposition passed.
  In those ten years, legislators did nothing to stop the growing burden that the rising property tax imposed on constituents.  Faced with a legislature that did nothing to stop the problem, voters passed Prop 13 – by nearly a two-thirds majority.
  


All voters are old enough to have experienced the repercussions of the legislature’s unresponsiveness in the 1990s.  During that decade, the legislature began to deregulate power in hopes of lowering rates by increasing economic competition; with this goal, utilities sold their power plants and the California Independent Service Operator took control of transmitting power to consumers.  Unfortunately, deregulation did not foster competition, and rates did not decrease.  Despite the ineffectiveness of their plan, legislators did nothing until the situation reached crisis proportions in 2001, fully five years later, and by that time it was too late.  The fact that these were the legislators that the Special Masters’ districts produced did not stop yet another preventable crisis in California.

The historical analysis shows that a panel of retired judges drawing district lines has not avoided the ills of the election system.  Even using the most qualified people under the best possible circumstances – careful selection, scrutiny, and accountability – the judge panels have failed to create fair and competitive elections, and they have failed to deliver responsive legislators.  Lowering the standards to those in Prop 77 can only produce failure on a grander scale.

III.  Proposition 77 – A Disaster for California

Aside from failing to fulfill any of the Utopian promises of its proponents, Proposition 77 will have very serious consequences for California.  First, Proposition 77 will weaken California by threatening its Congressional delegation, whose members attain power through seniority.  Second, it serves as an inducement to the most partisan of retired judges to get involved in redistricting which will lead to a politicized judiciary engaging in partisan warfare.  Third, it pushes judges into an arena in which they have no training or expertise which will result in the random drawing of lines which will have unintended costs for California.  Fourth, the measure is poorly drafted and will create a host of unintended problems.    

· Proposition 77 will weaken California’s Power
Section Abstract - 77 threatens popular, powerful, and effective members of Congress including the chairs of three of the four most influential committees in the House and numerous other powerful Congressmen such as the House Democratic Leader. 77 will diminish California’s influence in Washington D.C.  This is even more important because California is the most underrepresented state in the US Senate.  

As Professor Nathaniel Persily says, 

…at least where congressional elections are concerned, a state has a truly compelling interest in sending the most senior delegation to Washington that it can.  Power in the House of Representatives – committee chairmanships, party and House leadership positions – falls largely along lines of seniority.  Because senior incumbents are able to serve their state in ways freshman cannot, a state that threatens its incumbents threatens its own interests.
  – Nathaniel Persily, Professor of Law, University of Pennsylvania

Proposition 77 threatens California’s Congressmen.  Accordingly, California’s power in Washington D.C. is threatened because power in Congress is determined by seniority.  Fortunately, California has a disproportionately senior delegation.  The average tenure of members in Congress is 9.3 years
 as opposed to 12.2 years
 for members of California’s Congressional Delegation.  California desperately needs this seniority given that California is the most underrepresented state (per person) in the United States Senate.
  
While California is the most underrepresented state in the country in the Senate, it is able to make up much of this lost ground through the influence of its disproportionately powerful delegation in the House of Representatives.  California has the most clout of any state in Congress.
  

It might seem strange that Democrat-rich California would keep doing so well in an era of Republican Congressional dominance.  

But while the state does lean blue, its 20 House Republicans have a remarkable amount of clout.  

With Ways and Means Chairman Bill Thomas (R) and Rules Chairman David Dreier (R) retaining their posts, Lewis’ victory in the race for the Appropriations Chairmanship means that California has three of the House’s four exclusive committee gavels.  

As a bonus, Californians also chair the Armed Services, Resources and 

Homeland Security committees.  The six total House chairmanships give the Golden State a commanding advantage over Virginia and Ohio, which are next with three apiece.  

Across the aisle, Rep. Nancy Pelosi (D) holds the post of Minority Leader, and five other California Democrats occupy ranking member positions.
  - Ben Pershing and David Meyers, Roll Call

Proposition 77 poses significant danger to the delegation’s clout.  California has the Chairmen of three of the four most powerful committees in Congress.  Irrespective of one’s party, it is better for Californians that these people come from California rather than another state.  The random drawing of lines threatens all of these individuals.  As these people go so goes our federal funding for highways, water projects, protection against natural disasters, research grants, border control and defense against terrorism (among many other things).  With a system implemented to increase turnover and endanger effective incumbents, California could be left with a relatively weak and low ranking delegation, unable to secure needed funding.  The likely results:

· California will lose out on desperately needed highway funding.  This will lead to increased congestion and decreased quality of roads, as less money will be available for upkeep and repairs; it can also negatively affect state projects such as bridge building.  (Unlike federally funded bridges in some other states, our bridges lead somewhere, and we need them.)

· California will lose out on Federal funds to repair the levees around Sacramento and elsewhere in the state.  All agree that without additional funding these levees pose a grave risk in the event of disaster.

· California’s farmers will be placed at a disadvantage compared to farmers in other states who receive extensive subsidies to grow their crops.

· California will lose twice when it comes to border security.  First, Federal funds and efforts will be diverted from California to other states along the Northern and Southern borders.  With a decreased Federal presence on the border, illegal immigration, and the vast education and health care costs associated with it, will sap the state budget and prevent our tax dollars from benefiting our taxpayers.

· California’s airports, seaports, major cities and citizenry will be put at risk.  The Department of Homeland Security already spends billions of dollars protecting isolated highways in Alaska and rural villages in Tennessee from terrorists while our ports remain under-guarded.  Threatening our House delegation will jeopardize what funding we already have and reduce the likelihood that California will get the money it needs to adequately protect its residents.

What will happen to California without adequate funds for infrastructure and security?  California will become a far less desirable place to live and do business.  Residents will leave in search of new homes – not plagued by bumper-to-bumper traffic and overburdened schools – in states with well funded police forces and secure borders.  As people leave, home values will plummet and common folks will be left with crippling mortgages and low value real estate.  Californians who understand the precarious state of California’s finances know that any significant decrease in Federal dollars flowing into the state spells disaster.  Smart voters should vote NO on 77 because we cannot afford its consequences.  What is gained in faux-reform is dwarfed by the cost of trading giants for freshmen Congressmen.

· Proposition 77 will turn redistricting over to a Panel of Judges that is Political and Unaccountable
Section Abstract – 77 is designed to attract the most partisan individuals to serve on the panel.  Judges must volunteer, not have changed parties, and be selected based on party affiliation.  It is overwhelmingly likely that the panel will be composed entirely of state court judges who are appointed in a process devoid of public scrutiny.  The structure of the committee will foster partisan strife and will likely lead to an impasse.

Liberty can have nothing to fear from the judiciary alone; but would have everything to fear from its union with either of the other departments.

- Alexander Hamilton, Federalist 78

In order to lay a due foundation for that separate and distinct exercise of the different powers of government, which to a certain extent is admitted on all hands to be essential to the preservation of liberty, it is evident that each department should have a will of its own; and consequently should be so constituted, that the members of each should have as little agency as possible in the appointment of the members of the others.

- James Madison, Federalist 51
Proposition 77 operates on the mistaken assumption that all judges are neutral arbiters without any agenda of their own.  Thoughtful political observers know this to be untrue.  
Being a judge and being retired does not some how magically remove one’s partisan beliefs or affiliations.  Judges can be highly partisan individuals...they are appointed to their positions by partisan governors or presidents.  Furthermore, retired judges are not accountable to the public because they will never face the electorate. This lack of accountability may encourage...partisanship.
  

While serious concerns would be raised about partisanship from a random sample of retired judges who are unaccountable to the people, Proposition 77 makes it especially likely that partisan individuals will be on the panel.   The partisan composition of the committee is also deeply problematic.  Finally, 77 forces judges into a complicated arena in which they have no training or expertise.

Proposition 77’s Redistricting Panel will tend to attract the Most Partisan Judges
The specific provisions of 77 make it especially likely to attract partisan judges.  First, Proposition 77 explicitly excludes any judge who has switched party affiliation since appointment, increasing the likelihood that candidates for the panel will hold firmly entrenched political beliefs.  Second, Proposition 77 depends on a pool of retired judges who volunteer for the job of redistricting.  What sort of judge would volunteer to redistrict California?  A partisan judge with an agenda.  

Third, California State Judges are overwhelmingly likely to dominate these panels and the selection process for California State Judges fosters the appointment of party loyalists.  California state judges are likely to dominate the redistricting panel because California currently has more state judges than the entire federal government.  In California, there are eighteen state judges for every federal judge.
  There is approximately an 85% chance that every judge on the panel will be a former state judge.
  

The selection process for California judges is nothing like that of the federal system.  In California, the standard practice is that the Governor appoints judges to fill mid-term vacancies (thus placing a judge on the bench without election).
  There is a confirmation process, but approval is “often more a matter of form than substance.”
  Thus, unlike the Federal system, in which judges are appointed with the Senate’s advice and consent, the Governor does not need the consent of the legislative branch to make an appointment and an important check on the appointment of partisan judges is absent in the state system.  Additionally, unlike in the federal system, where the appointment of federal judges is often of great importance to the Senate and even the general public, the overwhelming majority of California state judges are appointed without meaningful public knowledge and virtually no scrutiny.    

The Partisan Structure of the Committee is Problematic TC \l1 "
The panel of retired judges will contain three members with at least one Democrat and one Republican.
  The panel is virtually certain to have a two to one advantage for one of the two parties.  The partisan composition of the committee is poorly structured for three reasons.  First, since judges are placed on the committee on the basis of their party affiliation, they are likely to see their role as that of representatives of their party’s interests and act accordingly.  Second, the party to control a majority on the panel is determined by pure chance.  There is a 50-50 chance that Democrats or Republicans will control the panel.  Treating such an important task so cavalierly is not a sound practice.  When they vote on Prop 77, few people will realize that their party’s fortunes rest on the equivalent of the flip of a coin.  Third, since the panel must come to a unanimous decision, if the minority member holds out, no plan gets passed.  Worse yet, the initiative does not even indicate what should happen in the event of an impasse.
  

Outside a judge’s area of expertise TC \l1 "
Giving important political responsibilities to members of the judiciary only guarantees that the job will be done by the inexperienced and unaccountable.  This concern is magnified when redistricting is at issue.  Certainly, lines must be drawn in accordance with a complicated legal framework that governs redistricting and considerably constrains line drawer discretion.  However, the law does not dictate the lines but rather outlines the scope of what is permissible.  

California is a state of 33,871,648 people (at the time of the last census), 58 counties, 478 cities, and 599 unincorporated neighborhoods.  Additionally, the state is immensely diverse economically.  California, the seventh largest economy in the world, hosts Silicon Valley, the nation’s largest agricultural industry
 (crops, cattle, fisheries), the aerospace industry, the defense industry, the entertainment industry, the wine industry, timber and oil interests, among many others. California is also the most diverse state in the country
 and its residents speak 224 different languages.
  This economically, politically, geographically, and socially diverse state must be divided into 80 Assembly districts, 40 Senate districts, 53 (or more) Congressional districts, and four Board of Equalization Districts.  These lines can be drawn in an infinite number of ways and every decision of where to put the line has consequences that extend beyond their partisan effects.  
The three retired judges on this panel will come from, at most, three of California’s fifty-eight counties in California.  Of course, it is quite plausible that all three will come from Los Angeles County or that all three will come from rural counties.  There is no way in the world that three retired judges can adequately understand such an immense and diverse state sufficiently to capably and responsibly draw its lines as well as an accountable legislature whose members, collectively, are experts on every inch and aspect of the state.  

· 77 Calls for an Unnecessary and Possibly Illegal Mid-Decade Redistricting

Section Abstract - 77 will require a completely unnecessary mid-decade redistricting.  Since California has grown by several million people since the 2000 census, requiring a mid-decade redistricting is not only wasteful and unnecessary but possibly in violation of the Equal Protection Clause of the 14th Amendment.  

Proposition 77 will call for district lines to be redrawn before the 2006 Primary Election.  As discussed below, this will create substantial and unnecessary costs for the counties.   Additionally, it is potentially unconstitutional.  The 14th Amendment’s Equal Protection Clause requires that Congressional districts have exactly equal populations.  In Pennsylvania, a Federal District Court struck down a Congressional plan where the most populated district had 19 more people than the least populated district.
  At the time of the 2000 Census, California had 33,871,648 people that were divided exactly evenly into 53 Congressional Districts, 40 State Senate Districts, and 80 State Assembly Districts.  If 77 passes, lines will be redrawn for the 2006 Primary Election using data from the most recent US Census, taken in 2000.  From 2000 to 2004 California’s population grew by 2.02 million people.
  By the time the new 77 lines would go in to effect for the 2006 Primary, California’s population will probably have grown by over 4 million people.  Naturally, all regions of the state have not grown equally.  Thus, a plan under 77 will likely have population disparities that are far in excess of 19 people and any resulting plan will face legal challenges on this basis.   

· Specific problems with 77 TC \l1 "
Section Abstract –  77 is a poorly thought-out rush job which (1) was placed on the ballot illegally, (2) contains serious ambiguities, (3) has no provision dealing with the eventuality of an impasse, and (4) is a tremendous administrative burden and cost to the counties.  

Prop 77 was illegally placed on the ballot

In their rush to put 77 on the ballot, its political consultants circulated the wrong version of the initiative to voters.  A California Superior Court and a Court of Appeals found that Prop 77 was not properly qualified for the November election.  Even when the California Supreme Court ordered the initiative back onto the ballot, it reserved the right to declare it illegal after the vote.  The haphazard and questionable legal means used to get 77 on the November ballot are indicative of this hastily concocted and poorly thought out initiative.
Prop 77 has serious ambiguities, which will create disputes over interpretation

Prop 77 makes “retired California State and Federal judges” eligible to serve on the redistricting panel.  This seemingly plain language is actually quite ambiguous.  While judges in the California state legal courts are clearly within the meaning of the provision, there are many other judges in California that could qualify under the language of the proposition.  Administrative law judges, employed by state regulatory agencies and never put before the people for election, could plausibly claim to be eligible to serve.  Likewise, it is unclear whether magistrate judges, traffic court judges, military judges or commissioners are included within the group of eligible retirees.  When the time comes to select the judges for the panel, we would do well to have a clearer eligibility standard than the one provided in haste by the authors of Prop 77.  

77 has no contingency plan in case of an impasse
The panel is set up in such a way as to increase the likelihood of an impasse without providing a means to resolve one.  The panel, which is likely to have strong partisan advocates of both parties, is required to act unanimously.  The proposition gives no guidance as to what should happen if the members cannot agree.  Such an impasse would leave California without district lines and would leave the state scrambling to hold elections that comport with Constitutional standards.  To comply with the Constitution it is imperative that new legislative districts be drawn after every census.  Proposition 77, as written, would require the use of such a panel not only for an unprecedented mid-decade redistricting but after every decennial census.    77’slack of a contingency plan for a panel that can’t come to an agreement might also require us to go into future elections unprepared to vote in Constitutionally acceptable districts.  

77 creates significant burdens and unnecessary costs to the counties TC \l1 "
Prop 77 would create tremendous administrative burdens and unnecessary costs for county election officials across the state.  The California Association of Clerks and Election Officials (CACEO) states that the truncation of the election timeline required by 77 “invites disaster.”
  This along with other administrative duties such as reconfiguring voter precincts, reassigning voters to polling places and creating new ballots would create new and unnecessary costs to every county in the state.  It invites the types of problems that wreaked havoc on Florida voting precincts in the 2000 Presidential election.

· Perspective on the 2001 Redistricting

 TC \l4 "There have been many critics of the 2001 California redistricting.  Most have criticized the lack of turnover in the 2004 General Election.  The criticism heaped upon the plan justifies a brief consideration of the 1980’s round of redistricting in California.  The 1980’s plan produced a notorious partisan gerrymander which saw the California Congressional delegation change from 22 (D) to 21 (R) in 1980 to 27 (D) to 18 (R) in 1982.  The plan was harshly criticized by Republicans and by the public at large, not just by some members of the press.  Following the 1980’s redistricting, three attempts were made to take control over redistricting away from the legislature through the initiative process.
  All three were rejected by the voters.  By contrast, the 2001 redistricting was approved (at least the Congressional and State Senate portions) with overwhelming bipartisan support, including the unanimous support of the minority party.  Such an event transpiring would have been unthinkable in 1981.  Though it has become fashionable to criticize the 2001 redistricting cycle, this is clearly not the 1980’s plan, nor is it Texas.  Since the 1980’s plans did not merit a “redistricting reform” in the eyes of the voters, it is difficult to see how the 2001 redistricting justifies it.
  

 CONCLUSION
Schwarzenegger was elected following a whirlwind campaign that promised widespread reform.  The Governor’s irritation with the slow process of democratic governance is understandable.  Frustrated with the rate of progress, the Governor, still new to government, has been seduced by his consultants into believing a quick fix will solve a matter of great complexity.  Ultimately, Proposition 77 will solve nothing and result in serious consequences for California.   

APPENDIX
	REPRESENTATION IN THE US SENATE AND GOVERNOR’S OFFICE AMONG THE STATES

	Partisan
	Non-Partisan

	Senators and the Governor belong to the same party
	States with a Divided Senate Representation
	States with a unified Senate but a Governor from another party

	 
	 
	 

	Alabama
	Arizona
	Arkansas

	Delaware*
	Colorado
	Arizona

	Georgia
	Florida
	California

	Idaho
	Iowa
	Connecticut

	Illinois
	Indiana
	Hawaii

	Kentucky
	Louisiana
	Kansas

	Michigan
	Minnesota
	Massachusetts

	Mississippi
	Montana
	Maryland

	Missouri
	Nebraska
	Maine

	New Jersey
	New Mexico
	North Carolina

	Ohio
	Nevada
	North Dakota

	South Carolina
	Oregon
	New Hampshire

	Texas
	Rhode Island
	New York

	Utah
	South Dakota
	Oklahoma

	Washington
	Vermont
	Pennsylvania

	West Virginia
	 
	Tennessee

	Wisconsin
	 
	Virginia

	 
	 
	Wyoming

	 
	 
	 

	17
	15
	18

	34.00%
	30.00%
	36.00%

	 *Delaware has only one representative and that person is elected statewide.  The two Senators and the Governor are Democrats but the representative is a Republican.
	Total = 33 states, 66% of the states, 66 competitive seats.  


ADDENDUM

Recently, the Rose Institute, long a champion of redistricting reform, published its findings
 (“report”) on the likely impact of Prop 77.  Unfortunately, the report was issued just before the attached position paper was completed.  While a full analysis of their report is not possible under our time constraints (and due to the failure of the Rose Institute to provide us with a copy of their plan, see below) a few points must be addressed:

· The Rose Institute is not a disinterested organization.  They are a partisan think-tank that has advocated stripping the legislature of its power to redistrict for more than 30 years.  Their analysis and claims should be considered in light of its longstanding advocacy on this issue.  There is nothing wrong with an organization like this presenting a campaign document, however, to present it as a disinterested academic piece (as some members of the press have described it) is misleading.  

· Beginning on page 26 of their report, the Rose Institute begins discussing a plan they have supposedly made which they say follows the requirements of 77.  Three problems exist with respect to this “plan”: 

· First, their “plan” is completely irrelevant.  There is no indication that, in the event Proposition 77 passes, an actual panel of retired judges would create a plan anything like the supposed plan that the Rose Institute produced.  There are an infinite number of plans that could be made in compliance with 77 and there is no possible way to predict accurately what the panel of retired judges would do if Proposition 77 passes.  

· Second, the Rose Institute refused to provide us with a copy of their plan despite two requests.  Assuming the plan exists, who could possibly care about an irrelevant plan produced by a biased organization that refuses to make it public?  

· Third, the only thing the Rose Institute did provide us with was a list of areas that would contain competitive races.  The list suggests that the top secret, irrelevant plan produced by the Rose Institute would fail to pass scrutiny of Section 5 of the Voting Rights Act.  There are four Section 5 counties in California: Monterey, Merced, Kings, and Yuba.  The Voting Rights Act requires redistricting plans to sustain or increase the minority voting power in districts encompassing these areas.  As currently constituted, the districts encompassing these areas are relatively safe Democratic seats.  This is because an overwhelming percentage of minorities are Democrats and by maintaining the level of Latinos in the districts the plan is likely to comply with Section 5 of the Voting Rights Act.  Their plan creates competitive seats in Monterey and/or Merced in all three plans including two problematic districts in both the Congressional and State Senate plans.  If these districts are competitive, one must assume that they are reducing the percentage of minorities in these districts thus creating a likely Section 5 violation.  

· The Institute’s suggestion that Proposition 77 is good for minorities is belied by the fact that Mexican American Legal Defense and Education Fund (MALDEF), the Asian Pacific American Legal Center, the Dolores Huerta Foundation, and the League of United Latin American Citizens (LULAC) all oppose 77.
  MALDEF actually challenged the current districts as limiting Latino’s voting rights and they still prefer the current districts and system to the extent that they have publicly opposed Proposition 77.  

The Rose Institute paper also suggests that the current districts decrease the opportunities for women in California’s Congressional districts.
  This is most unlikely given that (1) two new female Congress members have been elected to office since the passage of the 2001 redistricting plan (Linda Sanchez and Doris Matsui) and none of the female Congress members have been defeated since the passage of the plan, (2) two of the four current districts that the paper specifically attacks as incumbent gerrymanders are represented by women (Capps
 and Tauscher
), (3) the League of Women Voters of California and the Older Women’s League of California oppose 77.  The Rose Institute simply does not have the credibility to say this is good for women and minorities given that these groups have opposed the initiative.   

· The Institute attacks the “Ribbon of Shame”
 as a symbol of the excesses of gerrymandering.  As noted in our paper, this is a peculiar target as experts have singled it out for praise as a well-designed district.

· The Rose Institute’s analysis systematically underestimates the costs presented by Prop 77.  In presenting their results, the Institute notes that they did not look at the addresses of California’s elected officials.
  The Rose Institute’s failure to provide us with a plan did not allow us to assess the effects of the plan on California’s Congressional delegation or its general partisan effects.  As we describe at length in our position paper, the loss of powerful Congressmen threatens all Californians.  

· The Rose Institute overstates the problems with the current system.  They state, “California voters were left with virtually no say in selecting their legislators for the next ten years.”
  Such a statement is equal parts hyperbole and misdirection.  Democratic elections have not disappeared from California.  The candidate with the most votes is still declared the winner, and no matter what the Rose Institute says it is California voters who determine who that candidate will be in each and every election.  

Given the inherent flaws in the Rose Institute’s analysis, we encourage everyone to consider both sides of the issue before forming an opinion.  

� Ad available at � HYPERLINK http://www.joinarnold.com/��http://www.joinarnold.com/� 
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