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INSTRUCTIONS

Special Instructions for Part 1
Part 1 of this examination, worth 2/3 of your final grade, consists of 5 single-sided numbered pages, including this one (but not including the “STOP” page).  Make sure you have all these pages.  There are two equally weighted 60-minute questions; subparts (if any) within each question are not equally weighted.  Be sure to follow any special instructions and to answer only the questions asked.  

This examination is completely closed book and closed note; no outside materials permitted.   Do not identify yourself on your examination by name or in any other way that sacrifices anonymity until after you have received your final grade in this course.

Use the parties’ initials; don’t write out their names.  Don’t write or type on the backs of the pages.  Use blue or black ink; do not use pencil.  I will grade you only on your answer contained in your bluebooks and/or on your typewritten/computer-generated exam.  I will not read your scratch paper notes.

Assume the questions take place in the state of Pacifica, a state in the United States that uses its own statutes and case law.

If you feel any additional facts are required, indicate what facts, explain why they are important, and make reasonable assumptions.  Good luck!


Question 1

(60 minutes)

The state of Pacifica is entitled to 10 congressional seats. Under its current districting plan, one of those districts (District A) was a majority African-American district, and two districts each had 35% African-American voting age populations.  One of those 35% districts (District B) occasionally elected an African-American candidate to Congress. District B had a majority of Jewish voters, who tended to vote Democratic. The other 35% African-American district (District C) never elected an African-American candidate to Congress.

Following the 2000 census, the Pacifica legislature engaged in redistricting those congressional seats.  Citing a long history of official discrimination by the State of Pacifica against African-Americans, the Pacifica legislature passed a plan creating a new second African-American majority district by combining voters from old Districts B and District D, formerly a majority Democratic district.  Districts A, C, and the other districts remained essentially untouched, except to assure that the districts had exactly equal populations.

The redistricting plan was supported in the state legislature by the Republican leadership along with African-American Democratic members of the legislature. It was opposed by white Democratic members of the legislature. Pacifica's Republican governor signed the plan into law.

The creation of a second African-American majority district in the new District B eliminated the only majority Jewish district in Pacifica.  Under the new plan, those Jewish voters were split between new Districts B and D, and many white Republicans were moved from District B to D as well.  District D is now majority white and Republican.  As a consequence, the number of safe Democratic congressional seats decreased from 4 to 3 and the number of safe Republican seats increased from 4 to 5.  Two districts remain competitive between the parties. 

Democrats and Republicans have about equal support in the state.  African-Americans make up about 30% of the state's population.

The Pacifica legislature could have chosen—but did not choose—to create a second African-American majority district using the Democrats' proposed alternative plan.  That plan would have created a new African-American (and Democratic) majority district by combining African-American voters from the old Districts C and D.  To have done so would have preserved District B as a 35% African-American district and as a majority White Jewish Democratic district. It also would have created a District D that was majority African-American and Democratic. But this alternative would have required a barely contiguous District D. Contiguity would have been created through a narrow corridor along a state highway connecting two African-American population centers in the state.

A.
Assume for purposes of this subpart only that the state of Pacifica is a covered jurisdiction subject to section 5 of the Voting Rights Act.  The state of Pacifica applies for preclearance with the Justice Department.  

1. Should the Justice Department grant preclearance?  Why or why not?  

2. Would it matter to the preclearance decision if the Justice Department discovered a memo written by a staff member to the Republican state legislative leadership stating the following: "Sooner or later, blacks will sue Pacifica under section 2 of the Voting Right Act demanding more minority representation.  The best way to minimize black voting strength and avoid the section 2 suit is to pack African-Americans into District B and create a new Republican district in District D."?

B. Three groups of Pacifica voters—African-Americans, Jewish residents of the former district B, and Pacifica Democrats—challenge the new districting plan under applicable provisions of the United States Constitution and under section 2 of the Voting Rights Act.  What result? Explain. Assume each of the plaintiffs has standing.

QUESTION 2 BEGINS ON THE NEXT PAGE
Question 2

(60 minutes)


Voters in the state of Pacifica pass an initiative, the "Clean Up Pacifica Politics Act" ("CAPP Act").  The initiative has a preamble, three substantive provisions, and a severability clause:

Preamble
The People of the State of Pacifica are disturbed by the role of money in funding campaigns to support or oppose initiatives and other ballot measures.  Elected officials increasingly are raising large contributions from private donors funding campaigns to support or oppose ballot measures.  A $500,000-per-plate dinner for a ballot measure campaign supported by the governor sends voters a message that large donors call the tune.  That's why we've always had limits on contributions to elected officials.  But spending on ballot measure campaigns is allowing circumvention of those limits.


In addition, large contributions and spending in ballot measure elections are unfair in a democracy, because spending by billionaires and other wealthy people sometimes has little or no correlation with the public's support for the spender's ideas.  Corporate and union ballot measure spending also is out of control. Accordingly, the people of Pacifica hereby enact the following provisions:

Provision 1 – Ballot Measure Contribution Limitation


Contributions to committees formed to support or oppose ballot measures in Pacifica shall be limited to $5,000 per person, with an aggregate individual contribution limit of $25,000 in any election year, for contributions to all committees supporting or opposing ballot measures.

Provision 2 – Ballot Measure Expenditure Limitation

Corporations and unions may contribute to committees formed to support or oppose ballot measures under the rules for "persons" in Provision 1.  However, corporations and unions may not spend any other funds supporting or opposing ballot measures.  Individuals may not spend more than $100,000 in any calendar year independently supporting or opposing ballot measures.

Provision 3 – Ballot Measure Disclosure Requirements

Each committee formed to support or oppose ballot measures and each individual in Pacifica spending money to support or oppose ballot measures shall file disclosure reports via the internet of all expenditures exceeding, in the aggregate, $1,000.  Each committee shall also disclose the name, address, and employer of each person contributing more than $10 to the committee.  

Reports shall be filed within 24 hours of each contribution or expenditure and shall be facilitated through a web page to be administered by the Secretary of State.  The Secretary of State shall make the information in the reports available to the public through a web page within 24 hours after receiving each report.

Each written communication mailed to more than 200 voters expressly advocating the approval or defeat of a ballot measure shall state in legible boldface type on the face of the written communication the name of the person or committee that paid for the advertisement.

Severability Clause

In the event a court of competent jurisdiction strikes down any provision (or part of any provision) of this Act as unconstitutional, the remainder of the Act shall be enforced as though the Act were written without the unconstitutional provision (or part of any provision).

 
A lower court judge strikes down the entire CAPP Act as unconstitutional under the First Amendment.  The United States Court of Appeals for the 13th Circuit affirms.  Pacifica appeals to the United States Supreme Court.


Can the CAPP Act survive a First Amendment challenge in the United States Supreme Court with its current members?  Explain.  Be sure to evaluate the constitutionality of Provisions 1, 2, and 3 separately.  Do not discuss whether the CAPP Act violates the "single subject rule" or any other provision of state law.
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