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Thank you, Mr. Chairman and Members of the Committee, for inviting me today.  I am honored to have this opportunity to testify on the reauthorization of the Voting Rights Act, the most significant and effective piece of civil rights legislation in our nation’s history.

My name is Nate Persily.  I am a Professor of Law and a political scientist at the University of Pennsylvania Law School and a Visiting Professor of Law at Stanford Law School.  I teach and write in the areas of voting rights, election law, constitutional law and the regulation of politics.  Perhaps of most relevance to my testimony here today, however, are my experiences as a court-appointed, nonpartisan expert assisting judges in drawing remedial redistricting plans in New York, Maryland and Georgia.  I have experienced the requirements of the Voting Rights Act firsthand.  I understand both the substantial burdens the Act places on covered jurisdictions and the Act’s importance in protecting the historic gains in minorities’ political participation, office holding, and influence.
Since you have asked me here to discuss the costs and benefits of section 5, let me emphasize that I think the greatest benefits of this unique law occur when voting changes are least visible and the stakes for the national parties are quite low.  Whereas interest groups, the media and the national parties will always pay attention to and litigate notorious changes in voting laws, such as statewide redistricting plans, the section 5 architecture proves a most useful deterrent at the local level, where elections are often nonpartisan, and voting changes would pass unnoticed but for the preclearance requirement.  For changes at the state level, the potential for partisan infection of the preclearance process grows, and section 2 of the Voting Rights Act will continue to be more successful in regulating those kinds of changes.
In the coming years I believe section 5 may actually prove most important for voting changes apart from redistricting, but you have asked me here today principally to offer the perspective of one who has had to draw redistricting plans to comply with the Act and may do so again in the future.  As the members of this committee know, the legal constraints on the redistricting process put linedrawers in the position of making sure that they neither disperse racial minorities into too many districts, nor overconcentrate them into too few.  And while obsessing over the twin dangers of packing and cracking of minority communities, a linedrawer must also avoid drawing districts that use race as the predominant factor, and therefore likely be struck down under the Equal Protection Clause.  All this must be done while abiding by the requirements of one-person, one-vote and obeying any particular state constitutional requirements.
In this vein, I would like to discuss the section of the bill that clarifies that retrogression occurs whenever a plan diminishes a racial group’s “ability . . . to elect their preferred candidates of choice.”  With this language the bill attempts to overturn the holding of Georgia v. Ashcroft, 539 U.S. 461 (2003), which allowed jurisdictions to trade off so-called “ability to elect” or “control” districts with “influence” or “coalition” districts.  The danger that Ashcroft seemed to invite and that this legislation intends to fix is the possibility that under the cloak of “influence districts” a jurisdiction might dilute the minority vote by splitting large minority communities among several districts in which they really have no influence at all.  Although the facts in Georgia v. Ashcroft concerned small shifts in districts evenly split between whites and African Americans, the holding might require preclearance of plans in which, for example, a 60 percent minority district was broken into two 30 percent minority “influence districts.”
  Perhaps it also might allow for packing of minorities as when a plan combines a 50 percent minority district with a 30 percent minority district to create an 80 percent minority district.
The legislative history concerning this bill, however, should be clear that the “ability to elect” standard prevents both types of retrogressive changes – the dispersion of a minority community among too many districts (cracking) as well as the overcentration of minorities among too few (packing).  Over the proposed 25 year tenure of this bill, packing will likely pose a greater risk to minority political opportunity than will cracking, assuming racial polarization declines.  To put the matter more plainly, the “Ashcroft fix” (or “ability to elect” standard) should be seen not only as fixing Ashcroft itself but also the variety of redistricting strategies that could worsen the position of minority voters.  As all seem to recognize, the proposed standard does not require that the minority percentages in current districts must be frozen for the next 25 years.  Rather, it requires a sensitive inquiry as to how new redistricting plans interact with a changing political environment to worsen the position of minorities to elect candidates they demonstrably prefer.
This explanation begs the question, of course, as to what constitutes a diminution in a racial group’s “ability to elect” its preferred candidates.  The standard is not code for “majority-minority districts” nor does it imply the maintenance of a magic number, such as 65 percent, 50 percent, or 44 percent of the population, voting age population, or citizen voting age population.  In some cases, the percentage of the voting age population necessary for the minority community to elect its candidate of choice will be much greater than 50 percent, in other areas it may be substantially lower.  
More importantly, the effect of redrawing lines on minorities’ ability to elect will vary across space, time and groups.   It will vary across space in that the required minority percentages for one jurisdiction will differ considerably from those required for another jurisdiction.  The effect of dropping the minority percentages in a district in Atlanta, for example, will be different than the same drop in a district one hundred miles to the south in rural Georgia, let alone in another state.  Similarly, the effect of redistricting changes on minorities’ “ability to elect” their preferred candidates will evolve over time.  Over the proposed 25 year tenure of this bill, we should expect declining rates of racial polarization to alter our assumptions concerning how district changes may improve or hinder groups’ ability to elect their preferred candidates.  Finally, the meaning of this standard will not be consistent across groups.  African Americans and Hispanics, for example, confront different types of challenges when it comes to electing their preferred candidates.  In areas with high concentrations of African Americans, racial polarization in the electorate or high levels of disenfranchisement due to felony status may shape the effect of altering the minority percentages in those districts.  With areas of high Hispanic concentration, in contrast, the minority group may be less politically cohesive but the high rates of voter ineligibility due to citizenship status will determine the political effect of a drop in the groups’ population in the district.
The effect of redistricting on a group’s “ability to elect” its preferred candidates, therefore, will depend on the political characteristics of the area in which the district is drawn.  To enforce this statutory command, the Department of Justice or the U.S. District Court for the District of Columbia will need to consider the following factors, beyond the racial percentages in the districts, in their decisions whether to preclear a particular plan: 
1. the extent of racial polarization in voting patterns in the district; 
2. the partisanship of white voters and the probability they will vote for the minority-preferred candidate; 
3. the incumbency status of the district (whether it is an open seat and if not, what is the party, race and rate of minority support for the incumbent); 
4. the ability of the given minority group to control the outcome in the primary election; 
5. the rates of registration, turnout, citizenship and eligibility among the various racial groups; and

6. the potential for coalitions among minority groups.
It is important that Congress recognize the nuances of the “ability-to-elect” inquiry because those looking to strike down this bill on constitutional grounds will portray it as imposing a 1960s framework on evolving political realities that will stretch to the 2030s.  The legislative history should be clear that, while the ability to elect standard does not allow as much play in the joints as did Ashcroft, nor does it freeze in place the current demographic distributions or allow for unnecessary overconcentration in the many district plans in covered jurisdictions.  
Let me conclude, though, by emphasizing that this legislation should be viewed as a first step toward more transformative reform that addresses the principal barriers to minority political equality.  While recognizing that the best should not become the enemy of the good, the reauthorization of the Voting Rights Act provides you with an opportunity to think broadly about the principal barriers to minority participation and political influence.  Although your consideration of this legislation occurs in the shadow of what is politically possible and what is likely to be held constitutional by the Supreme Court, more transformative election reform must ultimately deal with the greatest barriers to the achievement of political equality for racial minorities, such as felon disenfranchisement, partisan election administration, or settling the voter identification controversy.   A debate about the future of minority voting rights would be anemic if it did not include some discussion of the most important contemporary challenges. 

The successful reauthorization of the Voting Rights Act ought to be a cause for introspection rather than celebration.  It represents another milestone, the meaning of which should be judged by the ultimate destination of political equality among racial groups, rather than our success in running one more lap as a nation around the same track.  Just as we should not allow our naïveté to shield us from the inherent political difficulties involved in more substantial election reform, nor should we mistake a reaffirmation of past achievements for victory in an ongoing and ever-changing battle over the right to vote.
� Of course, such districts in this hypothetical would likely be dilutive, and therefore violate section 2 of the Act, even if the Department of Justice would be required to preclear the plan because it would not be retrogressive under Georgia v. Ashcroft.
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