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FINAL EXAM
This is an open-book examination.  You may consult any written material you wish, although references to cases or articles that were not read or discussed in class will not strengthen your answer.  The answer must be entirely your own work.  You may not discuss the examination with anyone, either while taking it, or thereafter until after the last day of exams.  This rule is very strictly enforced.

YOUR ANSWER MUST NOT EXCEED 3000 WORDS – I.E., NO MORE THAN TWELVE, DOUBLE-SPACED PAGES WITH ONE-INCH MARGINS.   Please double space your answers and begin each question on a new page. 

You will have 8 hours to complete the exam.  There are three questions on the exam. I have noted the points (on a scale of 100 points) accorded to each answer below.

If at any point you believe some important fact has been omitted, please make a reasonable assumption with respect to that fact, state that assumption explicitly, and answer the question on that basis.  Similarly, if you believe the question is ambiguous, identify the ambiguity explicitly, make a reasonable assumption about how to resolve it, and answer the question on that basis.  To the extent possible, please also discuss relevant, non-frivolous arguments that you ultimately decide to discard and state your reasons for discarding them. 

Good luck with the rest of your exams.

Question 1

30 points

Daniel Lowenstein has recently written that “the Supreme Court’s decisions in election cases reflect no theory of electoral politics, and that is a good thing.”  Daniel H. Lowenstein, “The Supreme Court has No Theory of Politics — and Be Thankful for Small Favors,” in The U.S. Supreme Court and the Electoral Process (David Ryden, ed. 2001).


Choose one or more (but no more than 3) of the following lines of Supreme Court decisions (the partisan gerrymander claims, Section 2 claims, the White Primary cases, the Shaw line, the party exclusion cases, and the campaign finance decisions).  Evaluate (1) whether Professor Lowenstein is right that the Supreme Court doesn’t have a theory of electoral politics, and (2) evaluate whether or not the Supreme Court ought to have a theory of electoral politics in deciding election law cases. 

Question 2

30 points

The Supreme Court has just granted certiorari on the following question: 

Is it constitutional for the State of Ames to require all major political parties that enjoy automatic access to the ballot (specifically, the Democratic Party and the GOP) to conduct an open primary in selecting their nominees for the general election?  Recall that an open primary is one where a voter may request the ballot of any party, whether registered in that party or not, but may vote only for the primary candidates of that party.  


A.
In light of its prior precedent, discuss how the Court is likely to resolve this question.  What is it likely to offer as a rationale for its holding?


B.
Setting precedent aside, how should the Court resolve this question, and why?

Question 3

40 points/10 points each


For each pairing of opinions below, identify one tension or inconsistency in their approaches and explain how you would resolve that inconsistency.  Do not simply describe the holdings in these cases; instead, discuss the salient differences in the theories, assumptions, and principles behind each holding.


A. 
Lassiter v. Northampton County Board of Elections (text p. 46) and Harper v. Virginia Board of Elections (text p. 48)


B. 
Miller v. Johnson (coursepack) and Hunt v. Cromartie (text p. 946)


C. 
California Democratic Party v. Jones (text p. 391) and FEC v. Colorado Republican Federal Campaign Committee/Colorado II (text p. 487)


D.  
      Justice Thomas’s dissent in Holder v. Hall (text p. 836) and Justice Thomas’s dissent in Nixon v. Shrink (text p. 468)

Question 1 (50 minutes; 50 points)
Last year, Congress created a statute designed to prevent what it described in the accompanying Conference Report as a “serious problem: the poisoning of the water source in small New England towns, which still use a well system to supply water for individual homes.”  There are three main ways that oil can seep into well water.  According to the Conference Report:  

 
First, mechanics spill a certain amount of oil when changing a car’s oil or replenishing it’s oil supply.  Second, oil storage tanks – which are designed to hold discarded oil until the oil can can be treated properly through an expensive environmental disposal process – sometimes leak.  Happily, these tanks are easy to maintain and repair.  Finally, oil is intentionally dumped by gas stations that wish to avoid the expense of processing used oil in an environmentally sound way, as required by state and federal law.

Concerned that the major source of oil contamination in New England wells came from intentional dumping, Congress passed the New England Wells Protection Act (“NEWPA”), which provides in relevant part:

Any party who dumps oil into the soil of a small, New England town shall be liable for all of the costs involved in ensuring that the well water supply in the surrounding area remains safe.

Congress further noted in the Conference Report accompanying passage of this statute that NEWPA was “carefully tailored to avoid undue litigation” and thus was designed to punish only “clearly intentional acts” of dumping and “deliberate failures to avoid preventable leaks.”  “For example,” the Conference Report explained, “we know that, on average, gas stations release 100 gallons of oil every 10 years simply through accidental and unpreventable spillage.  We would not hold a gas station owner accountable for this unintentional spillage.  Nor do we wish to hold a gas station accountable for a leak in its oil storage facilities, provided that the station takes adequate care to monitor and promptly repair its tanks when a leak is discovered.”  

In order to allow individuals to vindicate what the Conference Report termed “this important public interest,” NEWPA created a private cause of action to allow individuals to enforce NEWPA’s anti-dumping provisions.  Moreover, the Conference Report indicates that Congress intended the Act to provide a “powerful deterrent against intentional dumping” and thus urged courts to “read the statute broadly to facilitate meritorious suits” and to “hold defendants accountable for all of their illegal acts.” 

The first suit brought under NEWPA was filed by Helga Hogwammer against Larry’s Gas Station, which has sold gas in Bolton, Massachusetts for 20 years.  Both sides filed for summary judgment.  Judge Periwinkle, the judge who presided over this case, entered summary judgment for Larry’s Gas on the ground that plaintiff had failed to introduce direct evidence of intentional dumping by Larry’s Gas Station.  Ms. Hogwammer appealed the grant of summary judgment, and the federal Court of Appeals for the First Circuit reversed Judge Periwinkle’s decision and remanded the case for further proceedings consistent with its opinion.  In doing so, the First Circuit held:

Because intentional dumping is difficult for individual plaintiffs like Ms. Hogwammer to establish with the type of direct, “smoking gun” evidence the district court required here, we hold that a plaintiff may make out a prima facie case of intentional dumping simply by proving that at least 1000 gallons of oil were discovered in the soil located within a thirty-yard radius of the defendant’s establishment.  If plaintiff makes such a showing, intent must be presumed unless the defendant shows that the oil came from a leaky storage tank and that defendant was unaware of the leak despite reasonable efforts to monitor leaks.  If defendant satisfies this burden, plaintiff must (1) disprove defendant’s claim that the oil spill resulted from a leaky storage tank, or (2) prove that defendant did not take adequate steps to monitor and repair leaks in its tanks.

In adopting this approach, the First Circuit explicitly referenced the burden-shifting framework in McDonnell Douglas and Burdine but failed to cite any more recent Supreme Court opinions from that line of decisions on the ground that it was “unnecessary” to provide further clarification regarding its burden-shifting approach at this stage.  It also explicitly declined to specify what should occur if, after the defendant has offered its evidence, the plaintiff proved that the oil spill did not result from a leaky storage tank or resulted from inadequate monitoring.  

Judge Periwinkle allowed the case to go to trial.  During that trial, Ms. Hogwammer introduced a witness who testified that Bolton was a small, New England town within NEWPA’s definition.  She also introduced a  report published by the Massachusetts Environmental Protection Agency indicating that 1100 gallons of oil were discovered in the soil within 30 yards of Larry’s Gas Station.  The state scientist who authored that report took the stand and confirmed that he used well-established scientific tests to make that assessment.  Defendant introduced no evidence to contradict any of this testimony, nor did its attorney’s cross-examination of these witnesses reveal any problems in their testimony.

The only evidence Larry’s Gas Station offered at trial was the testimony of Pete Pigglesworth, a long-time employee of Larry’s Gas Station, who testified that the oil in the soil came from a leaky oil tank.  Mr. Pigglesworth indicated that the company was unaware of the leaky oil tank until Mr. Pigglesworth conducted a routine check of the tank on July 15, 1999.  As soon as he discovered it, he testified, he called the company that manufactured the tank and got it fixed. 

Ms. Hogwammer introduced several types of evidence to contradict Mr. Pigglesworth’s testimony.  First, she introduced evidence from the tank manufacturer indicating that the last time it had any communication with Larry’s Gas Station was in 1996.  Second, the tank manufacturer’s chief engineer testified that if the tank had been properly maintained and routinely checked, it was “highly unlikely” that a leak would result in a spill of 1100 gallons.  Third, Ms. Hogwammer’s attorney conducted a vicious cross-examination and got Mr. Pigglesworth to admit that Larry’s Gas Station had paid him an “early Christmas bonus” for “saying the right thing on the stand.” 

On the redirect conducted by defendant’s attorney, Mr. Pigglesworth indicated that the repair had been done as a “freebie” by one of his “buddies” in the tank-manufacturing company and thus was not recorded by the company in its customer-service records.  He also testified that, based on his experience as a mechanic, 1000 gallons of oil could leak out of a tank in “a few weeks” and that “no one in the industry checks their tanks more than once a month.”

After presentation of all the evidence, both parties asked the Court to enter a directed verdict in their favor.  You are clerking for Judge Periwinkle.

Judge Periwinkle would like you to write a detailed memorandum recommending how and why she should rule on the two motions for a directed verdict .   You should also make sure that you provide the judge all the information she needs to resolve this case, including an analysis of how the judge should rule if she were to reject one of your recommendations.


Question 2 (30 minutes; 30 points)
Owen Evans, a young computer entrepreneur from Ann Arbor, Michigan, has written a software program that allows Michigan fans to view the practices of the Michigan football team from their home computers through a special web camera set up on the field.  He has set up a website that allows Michigan fans to download the software that allows them to view the practices for a small fee.  For those Michigan fans who lack the technical know-how to download the software, Evans will install the software directly on their computers for an additional $25 fee.  Evans’ website thus contains a map to his dorm room on campus.  Evans has advertised his service in the Ann Arbor News, which circulates throughout Michigan, and by posting flyers in the dormitories of the senior class.  Evans’ business has been profitable, but not nearly as successful as his Cricket-cam — a web cam following the doings of his cat, Cricket, that has subscribers in every state in the country as well as subscribers in France, Canada, and Zambia.  

John Ramsburg, an ardent Michigan fan residing in North Carolina, saw the flyers advertising Evans’ software program in his dorm room at the University of Michigan just prior to Ramsburg’s graduation.  As soon as he moved to North Carolina, he contacted Evans about the service.  Because Ramsburg, a Ph.D. candidate in medieval literature, was unable to figure out how to download Evans’ product through the Internet, Evans graciously agreed to install the software on Ramsburg’s computer while Evans was passing through North Carolina on vacation.  

Ramsburg was delighted with the program and forwarded a copy to his buddy in Cambridge, Massachusetts — David Simon — who loved the Wolverines as much as Ramsburg did.  When Simon put the software on his computer, he discovered a computer virus that placed a permanent picture of the Ohio State Buckeyes on his screen.  In light of the serious emotional damage caused by being forced to look at Ohio State every day on his computer, Simon decided to sue Evans. 

Simon has hired you as his attorney.  Please tell him whether he will be able to sue Evans in the state courts of the following two states:  Massachusetts and North Carolina.   For these purposes, assume that each state’s long-arm statute extends the state court’s jurisdictional reach to the maximum extent allowed under the U.S. Constitution.

Question 3 (30 minutes; 30 points)

Ed McMahon has decided to abandon the Publisher’s Clearing House Sweepstakes and start a similar company, called McMahon’s Sweepstakes, Inc.  That  company now sends out sweepstakes applications across the country.  The envelope containing the sweepstakes application also contains advertisements for magazine subscriptions being offered by the company.  No entry fee or magazine purchase is necessary to enter the contest; the company makes money from those who choose to purchase magazines when they are filling out their entry forms.  

McMahon’s Sweepstakes, Inc. did well enough last year to expand.  The company now has assets worth $5 million.  In addition, the company has set aside $1 million in cash for the “lucky winner” of the 2001 sweepstakes.

Unfortunately, due to a printing error, the company sent out 500 winning numbers instead of just one.  As a result, McMahon’s Sweepstakes is aware that there are now 500 people who are legally entitled to the $1 million prize.  Ed McMahon has hired enough corporate lawyers from Harvard Law School to feel confident that he cannot be held personally liable for the mistake.  Nonetheless, McMahon’s goal is to get this resolved quickly, efficiently, and without excessive legal fees.  He fears his career will be ruined by bad publicity if suits are filed in 500 different places across the country or if some of the individuals who now hold the winning number recover nothing.  

Please write a memorandum telling McMahon what procedural avenues exist to address his concerns.  Please evaluate the costs and benefits of each approach as well as the likelihood of success.  If there are additional facts that you would like McMahon to provide, please explain what they are and how they would affect your recommendation.


Question 4 
Massachusetts is extremely concerned about the difficulties involved in litigating a civil rights suit.  In order to address this problem, it adopted a new rule for state courts that provides “If a plaintiff in a civil rights suit makes a settlement offer, the defendant refuses that offer, and the plaintiff obtains a judgment that equals or exceeds the settlement offer, then plaintiff is entitled to court costs incurred after the settlement offer is made plus $500,000.”  This rule is commonly referred to as the “Pro-Plaintiff Rule.”  

After passage of this law, a Harvard Law student brings an employment discrimination suit in the federal district court for Massachusetts against a Maine law firm.  Assume the claim arises solely under state law, that complete diversity exists among the parties, and that the federal district court may exercise personal jurisdiction over the Maine law firm.  The Harvard Law student makes a proper settlement offer under the Pro-Plaintiff Rule.  The defendant refuses to settle, and plaintiff wins significantly more than the amount of the settlement offer.  The student subsequently files a request under the Pro-Plaintiff Rule for court costs incurred after the settlement offer is made plus $500,000.  The Maine law firm defends by stating that Rule 68 of the Federal Rules of Civil Procedure should trump the Pro-Plaintiff Rule in federal court.  No case in the First Circuit or Supreme Court addresses this question.


Question 4(a) (25 minutes; 25 points)

You are the law clerk reviewing this case.  Please tell your judge how to rule on the request for costs before her.
Question 4(b) (25 minutes; 25 points)

Assume for purposes of Question 4(b) that Rule 68 does not exist, but that the federal courts have gradually developed a rule that forbids any party from seeking costs under any circumstance unless a federal statute explicitly allows the party to do so.  You can assume that no federal statute exists to authorize costs to be shifted for the state civil rights suit here. 

You are the law clerk reviewing this case.  Please tell your judge how to rule on the request for costs before her. 


Question 5 (50 minutes; 50 points)
Imagine you are clerking for an Associate Justice of the United States Supreme Court.  The Supreme Court has granted certiorari on the following question: “In a class action suit brought under Rule 23(b)(1) or Rule 23(b)(2), may a district court issue a decision that binds class members over whom it could not otherwise exercise personal jurisdiction?” 
For these purposes, please assume the following.  The district court has properly exercised personal jurisdiction over the named plaintiffs and defendants in this class action, the question was properly raised and preserved on appeal, and the plaintiff class was properly certified.  This is a case of first impression.  Assume that the Court is not bound by Mullane v. Central Hanover Bank & Trust Co. because that case involved a narrow jurisidictional exception – “jurisdiction by necessity.”  Assume further that the Court is not bound by the Supreme Court’s recent decision in Phillips Petroleum Co. v. Shutts, where the Supreme Court held that a district court could assert jurisdiction to bind absent plaintiff class members who had no contacts with the state.  That case is distinguishable because Phillips Petroleum involved a Rule 23(b)(3) action, and any due process concerns raised in Phillips were alleviated, in the Court’s view, by the fact that all absent class members received notice and an opportunity to opt out of the class.  

Please write a memorandum to your Justice informing him or her of your recommendation for resolving this case.    Make whatever reasonable factual assumptions you believe are necessary for crafting a general rule applicable to all types of Rule 23(b)(1) and 23(b)(2) actions.  If you believe that the rule for Rule 23(b)(1) actions should differ from the rule for 23(b)(2) actions, please state what rules the Court should adopt for each and why you have reached that conclusion.  Finally, note any counter-arguments and explain why you believe that the Court should disregard them.

END OF EXAM
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