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"Untested Election Reforms Could Turn 2004 Presidential Race 
Into a Debacle"
By Richard L. Hasen

One of the great ironies about the 2000 election controversy in Florida is that it has increased the chances of another set of problems affecting this year’s presidential vote. The expected closeness of the presidential election means that relatively small errors could make a huge difference in the outcome of the race (remember that Florida was not the only state decided by only a few hundred votes out of millions cast last time around).

As Electionline.org’s Doug Chapin pointed out, “we are on track for election controversies because so many people are on the lookout for them to occur.”

But an even more fundamental dynamic explains why problems, while not inevitable, are far from impossible: The reforms put in place to respond to Florida may in some circumstances be a cure worse than the disease.

The Florida controversy pointed out systemic problems with our election machinery and rules, from bad ballot design (remember the “butterfly ballot”?) to ineffective voting technology (think “pregnant chads”) to poorly written voting statutes (Florida statutes did not define the “intent of the voter” standard used in recounting votes).

In the wake of Florida’s troubles, many states reformed some of their voting laws and phased out punch-card machines and other antiquated technology by replacing them with new technology. The federal government belatedly passed voting reform legislation (the Help America Vote Act) to pay for new technology. Now, at the last moment, states ,and local jurisdictions are rolling out their new machines, ballot designs and in some cases, new election laws.

The problem is not that jurisdictions are trying to adopt better technology, use better ballot design and improve their laws. All of these things — in the abstract — are good for a society that takes democracy seriously. The problem is that many of these changes are untested.

Imagine performing in a Broadway play without a dress rehearsal. Or playing in the Super Bowl without practicing patterns. Using voting technology for the first or second time in a presidential election campaign is just plain foolish.

One of the biggest changes in 2004 is the increasing number of jurisdictions using electronic voting machines. These machines have many potential benefits, including clarity, error-correction (the machines often are programmed to prompt you to ensure that you really want to skip voting in a particular race), and additional features to allow voters with certain disabilities to vote without human assistance.

But the machines have proved to be problematic. Even putting aside security concerns that some have raised about the systems and others have rebutted as overblown, a more basic problem is lack of training of poll workers to use the machines properly. For instance, as the Daily Journal recently reported, “In Orange County, where 7,000 voters cast ballots in the wrong precincts, Supervisor Bill Campbell called for an investigation into a flawed electronic voting system after poll workers using the equipment for the first time gave out ballots for the wrong precincts.”

Why? Poll workers reportedly provided incorrect access codes to some voters that caused them to vote in the wrong legislative districts.

The fault is not with the poll workers, who are asked to work a 12- to 14-hour day for very little money or civic appreciation. The fault is at the doorstep of election officials, many of whom are rushing new technology to the voting booth before it is ready for prime time.

Given these potential problems on the horizon, a key question is whether anything could be done now to prevent such problems from occurring. In California, we are seeing potential legislative, administrative and judicial responses. State Sens. Ross Johnson, R-Irvine, and Don Perata, D-Oakland, have introduced a bill that would prevent the use of electronic voting machines in November’s election.

That bill appears to be a backup to the actions of Secretary of State Kevin Shelley, who is holding hearings in Sacramento today and Thursday to determine whether he should decertify the use of some electronic voting machines. And he already has required a paper trail backup by 2006.

Meanwhile, a coalition of disability groups has filed suit demanding accessible electronic voting machines at all polling places for voters with disabilities and will challenge the legality of Shelley’s November directive requiring electronic voting machines to include voter-verified paper-audit trails.

It is not clear where this maneuvering in California will go, but even if state elections come off without a hitch, that won’t save the presidential election from potential chaos because our decentralized election system leaves these issues to state and local governments. One place to watch again is Florida, where lawsuits challenging electronic voting equipment have recently been filed and where the vote for president again is expected to be decided by a razor-thin margin.

Ordinarily in contests involving many voters, a few voting glitches are embarrassing but inconsequential. But what if the Electoral College hangs in the balance again of a single state’s votes, and 7,000 votes are somehow improperly recorded using new voting technology? And what if that new voting technology does not provide any way to audit the votes, such as a paper printout of each voter’s votes?

Who will decide the election under those circumstances? You don’t really want to hear the answer.
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